AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
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§206.65

the action taken by them against the
People’s Republic of China pursuant to
consultation referred to in section
422(a) of the Act, the Commission will
promptly conduct a review under sec-
tion 422(j) of the Act regarding the con-
tinued need for action taken under sec-
tion 422(h) of the Act. The Commission
also will publish notice of the review in
the FEDERAL REGISTER.

(b) The Commission will make avail-
able for public inspection the notifica-
tion document that prompted a review
under paragraph (a) of this section, ex-
cluding any confidential business infor-
mation in the document. Paragraph (c)
in §206.3 governs the availability for
public inspection of a petition, request,
resolution, or motion that prompted
the Commission to institute an inves-
tigation under section 422(b) of the Act.

§206.65

Public hearings in investigations
under section 422(b) of the Act are pro-
vided for in §206.5(b).

Public hearing.

§206.66 Limited disclosure of certain

confidential business information
under administrative protective
order.

In an investigation under section
422(b) of the Trade Act, the Secretary
shall make confidential business infor-
mation available to authorized appli-
cants, subject to the provisions of
§206.17.

§206.67 Time for determination and
report.

(a) In an investigation under section
422(b) of the Trade Act, the Commis-
sion will transmit its determination
under that section of the Act to the
President and the Trade Representa-
tive at the earliest practical time, but
not later than 45 days after the date on
which the petition is filed, the request
or resolution is received, or the motion
is adopted, as the case may be. The
Commission shall issue and transmit
its report on the determination not
later than 10 days after the determina-
tion is issued.

(b) In a review under section 422(j) of
the Trade Act, the Commission will re-
port its determination to the President
not later than 60 days after the notifi-
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cation described in that section of the
Act.

§206.68 Public report.

Upon making a report to the Presi-
dent of the results of an investigation
under section 422(b) or a review under
section 422(J) of the Trade Act, the
Commission will make such report pub-
lic (with the exception of information
which the Commission determines to
be confidential) and cause a summary
thereof to be published in the FEDERAL
REGISTER.

PART 207—INVESTIGATIONS OF
WHETHER INJURY TO DOMESTIC
INDUSTRIES RESULTS FROM IM-
PORTS SOLD AT LESS THAN FAIR
VALUE OR FROM SUBSIDIZED EX-
PORTS TO THE UNITED STATES

Sec.
207.1 Applicability of part.

Subpart A—General Provisions

207.2 Definitions applicable to part 207.

207.3 Service, filing, and certification of
documents.

207.4 The record.

207.5 Ex parte meetings.

207.6 [Reserved]

207.7 Limited disclosure of certain business
proprietary information under adminis-
trative protective order.

207.8 Questionnaires to have the force of
subpoenas; subpoena enforcement.

Subpart B—Preliminary Determinations

207.10 Filing of petition with the Commis-
sion.

207.11 Contents of petition.

207.12 Notice of preliminary phase of inves-
tigation.

207.13 Cooperation with administering au-
thority; preliminary phase of investiga-

tion.
207.14 Negative petition determination.
207.15 Written briefs and conference.
207.16 [Reserved]
207.17 Staff report.
207.18 Notice of preliminary determination.

Subpart C—Final Determinations, Short Life
Cycle Products

207.20 Investigative activity following pre-
liminary determination.

207.21 Final phase notice of scheduling.

207.22 Prehearing and final staff reports.

207.23 Prehearing brief.

207.24 Hearing.
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207.25
207.26
207.27

Posthearing briefs.

Statements by nonparties.

Short life cycle products.

207.28 Anticircumvention.

207.29 Publication of notice of determina-
tion.

207.30 Comment on information.

Subpart D—Terminated, Suspended, and
Continued Investigations, Investiga-
fions to Review Negofiated Agree-
ments, and Investigations To Review
Outstanding Determinations

207.40 Termination and suspension of inves-
tigation.

207.41 Commission review of agreements to
eliminate the injurious effect of sub-
sidized imports or imports sold at less
than fair value.

207.42 Investigation continued upon request.

207.43 [Reserved]

207.44 Consolidation of investigations.

207.45 Investigation to review outstanding
determination.

207.46 Investigations concerning
countervailing duty orders.

certain

Subpart E—Judicial Review

207.50 Judicial review.

207.51 Judicial review of denial of applica-
tion for disclosure of certain business
proprietary information under adminis-
trative protective order.

Subpart F—Five-Year Reviews

207.60 Definitions.

207.61 Responses to notice of institution.

207.62 Rulings on adequacy and nature of
Commission review.

207.63 Circulation of draft questionnaires.

207.64 Staff reports.

207.65 Prehearing briefs.

207.66 Hearing.

207.67 Posthearing briefs and statements.

207.68 Final comments on information.

207.69 Publication of determinations.

Subpart G—Implementing Regulations for
the North American Free Trade Agreement

207.90 Scope.

207.91 Definitions.

207.92 Procedures for commencing review of
final determinations.

207.93 Protection of proprietary information
during panel and committee proceedings.

207.94 Protection of privileged information
during panel and committee proceedings.

PROCEDURES FOR IMPOSING SANCTIONS FOR
VIOLATION OF THE PROVISIONS OF A PROTEC-
TIVE ORDER ISSUED DURING PANEL AND COM-
MITTEE PROCEEDINGS

207.100 Sanctions.

§207.2

207.101 Reporting of prohibited act and com-
mencement of investigation.

207.102 Initiation of proceedings.

207.103 Charging letter.

207.104 Response to charging letter.

207.105 Confidentiality.

207.106 Interim measures.

207.107 Motions.

207.108 Preliminary conference.

207.109 Discovery.

207.110 Subpoenas.

207.111 Prehearing conference.

207.112 Hearings.

207.113 The record.

207.114 Initial determination.

207.115 Petition for review.

207.116 Commission review on its own mo-
tion.

207.117 Review by Commission.

207.118 Role of the General Counsel in advis-
ing the Commission.

207.119 Reconsideration.

207.120 Public notice of sanctions.

AUTHORITY: 19 U.S.C. 1336, 1671-1677n, 2482,
3513.

SOURCE: 44 FR 76468, Dec. 26, 1979, unless
otherwise noted.

§207.1 Applicability of part.

Part 207 applies to proceedings of the
Commission under section 516A and
title VII of the Tariff Act of 1930 (19
U.S.C. 1303, 1516A and 1671-1677n) (the
Act), other than investigations under
section 783 (19 U.S.C. 1677n), which will
be conducted pursuant to procedures
specified by the Office of the United
States Trade Representative.

[61 FR 37829, July 22, 1996]
Subpart A—General Provisions

SOURCE: 56 FR 11923, Mar. 21, 1991, unless
otherwise noted.

§207.2 Definitions applicable to part
207.

For the purposes of this part, the fol-
lowing terms have the meanings here-
by assigned to them:

(a) The term the Act means: The Tar-
iff Act of 1930, as amended.

(b) The term administering authority
means: The Secretary of Commerce, or
any other officer of the United States
to whom the responsibility for carrying
out the duties of the administering au-
thority under section 303 or title VII of
the Act is transferred by law.
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(c) The term Director means: The in-
cumbent Commission Director or Act-
ing Director, Office of Operations, or,
in the absence of either, a person des-
ignated by the Director.

(d) The term ex parte meeting means:
Any communication between

(1) Any interested party or other per-
son providing factual information in
connection with an investigation, and

(2) Any Commissioner, or member of
a Commissioner’s staff, in which less
than all parties participate, and which
is not a hearing or conference for
which an opportunity to participate is
given to the parties.

(e) The term injury means: Material
injury or threat of material injury to
an industry in the United States, or
material retardation of the establish-
ment of an industry in the United
States, by reason of imports into the
United States of subject merchandise
which is found by the administering
authority to be subsidized, or sold, or
likely to be sold, at less than its fair
value.

(f) The term record means:

(1) All information presented to or
obtained by the Commission during the
course of an investigation, including
completed questionnaires, any infor-
mation obtained from the admin-
istering authority, written commu-
nications from any person filed with
the Secretary, staff reports, all govern-
mental memoranda pertaining to the
case, and the record of ex parte meet-
ings required to be kept pursuant to
section 777(a)(3) of the Act; and

(2) A copy of all Commission orders
and determinations, all transcripts or
records of conferences or hearings, and
all notices published in the FEDERAL
REGISTER concerning the investigation.

(g) The term coalition or trade associa-
tion as used in an investigation referred
to in section 771(9)(G) of the Act means
a coalition or trade association which
is representative of domestic proc-
essors, domestic processors and pro-
ducers, or domestic processors and
growers.

[44 FR 76468, Dec. 26, 1979, as amended at 60
FR 21, Jan. 3, 1995]
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§207.3 Service, filing, and certification
of documents.

(a) Certification. Any person submit-
ting factual information on behalf of
the petitioner or any other interested
party for inclusion in the record, and
any person submitting a response to a
Commission questionnaire, must cer-
tify that such information is accurate
and complete to the best of the submit-
ter’s knowledge.

(b) Service. Any party submitting a
document for inclusion in the record of
the investigation shall, in addition to
complying with §201.8 of this chapter,
serve a copy of each such document on
all other parties to the investigation in
the manner prescribed in §201.16 of this
chapter. If a document is filed before
the Secretary’s issuance of the service
list provided for in §201.11 of this chap-
ter or the administrative protective
order list provided for in §207.7, the
document need not be accompanied by
a certificate of service, but the docu-
ment shall be served on all appropriate
parties within two (2) days of the
issuance of the service list or the ad-
ministrative protective order list and a
certificate of service shall then be
filed. Notwithstanding §201.16 of this
chapter, petitions, briefs, requests to
close a portion of the hearing, com-
ments on requests to close a portion of
the hearing, and testimony filed by
parties pursuant to §§207.10, 207.15,
207.23, 207.24, 207.25, 207.65, 207.66, and
207.67, shall be served by hand or, if
served by mail, by overnight mail or
its equivalent. Failure to comply with
the requirements of this rule may re-
sult in removal from status as a party
to the investigation. The Commission
shall make available to all parties to
the investigation a copy of each docu-
ment, except transcripts of conferences
and hearings, business proprietary in-
formation, privileged information, and
information required to be served
under this section, placed in the record
of the investigation by the Commis-
sion.

(c) Filing. Documents to be filed with
the Commission must comply with ap-
plicable rules, including §201.8 of this
chapter. If the Commission establishes
a deadline for the filing of a document,
and the submitter includes business
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proprietary information in the docu-
ment, the submitter is to file and, if
the submitter is a party, serve the
business proprietary version of the doc-
ument on the deadline and may file and
serve the nonbusiness proprietary
version of the document no later than
one business day after the deadline for
filing the document. The business pro-
prietary version shall enclose all busi-
ness proprietary information in brack-
ets and have the following warning
marked on every page: “Bracketing of
BPI not final for one business day after
date of filing.” The bracketing becomes
final one business day after the date of
filing of the document, i.e., at the same
time as the nonbusiness proprietary
version of the document is due to be
filed. Until the bracketing becomes
final, recipients of the document may
not divulge any part of the contents of
the document to anyone not subject to
the administrative protective order
issued in the investigation. If the sub-
mitter discovers it has failed to brack-
et correctly, the submitter may file a
corrected version or portion of the
business proprietary document at the
same time as the nonbusiness propri-
etary version is filed. No changes, in-
cluding typographical changes, to the
document other than bracketing and
deletion of business proprietary infor-
mation are permitted after the dead-
line unless an extension of time is
granted to file an amended document
pursuant to §201.14(b)(2) of this chap-
ter. Failure to comply with this para-
graph may result in the striking from
the record of all or a portion of a sub-
mitter’s document.

[44 FR 76468, Dec. 26, 1979, as amended at 61
FR 37829, July 22, 1996; 63 FR 30607, June 5,
1998; 70 FR 8511, Feb. 22, 2005]

§207.4 The record.

(a) Maintenance of the record. The
Secretary shall maintain the record of
each investigation conducted by the
Commission pursuant to title VII of
the Act. The record shall be main-
tained contemporaneously with each
actual filing in the record. It shall be
divided into public and nonpublic sec-
tions. The Secretary shall also main-
tain a contemporaneous index of all
materials filed in the record. All mate-
rial properly filed with the Secretary
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shall be placed in the record. The Com-
mission need not consider in its deter-
minations or include in the record any
material that is not filed with the Sec-
retary. All material which is placed in
the record shall be maintained in the
public record, with the exception of
material which is privileged, or which
is business proprietary information
submitted in accordance with §201.6 of
this chapter. Privileged and business
proprietary material shall be main-
tained in the nonpublic record.

(b) Audits. The Commission may in
its discretion verify information re-
ceived in the course of an investiga-
tion. To the extent a verification re-
sults in new or different information,
the Commission shall place such infor-
mation on the record.

(c) Materials provided by the admin-
istering authority. Materials received by
the Commission from the admin-
istering authority shall be placed on
the Commission’s record and shall be
designated by the Commission as pub-
lic or nonpublic in conformity with the
applicable designation of the admin-
istering authority. Any requests to the
Commission either to permit access to
such materials or to release such mate-
rials shall be referred to the admin-
istering authority for its advice.

[44 FR 76468, Dec. 26, 1979, as amended at 61
FR 37829, July 22, 1996]

§207.5 Ex parte meetings.

There shall be included in the record
of each investigation a record of ex
parte meetings as required by section
777(a)(3) of the Act. The record of each
ex parte meeting shall include the
identity of the persons present at the
meeting, the date, time, and place of
the meeting, and a summary of the
matters discussed or submitted.

§207.6 [Reserved]

§207.7 Limited disclosure of certain

business proprietary information
under administrative protective
order.

(a)(1) Disclosure. Upon receipt of a
timely application filed by an author-
ized applicant, as defined in paragraph
(a)(3) of this section, which describes in
general terms the information re-
quested, and sets forth the reasons for
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the request (e.g., all business propri-
etary information properly disclosed
pursuant to this section for the pur-
pose of representing an interested
party in investigations pending before
the Commission), the Secretary shall
make available all business proprietary
information contained in Commission
memoranda and reports and in written
submissions filed with the Commission
at any time during the investigation
(except nondisclosable confidential
business information) to the authorized
applicant under an administrative pro-
tective order described in paragraph (b)
of this section. The term “business pro-
prietary information” has the same
meaning as the term “confidential busi-
ness information” as defined in §201.6 of
this chapter.

(2) Application. An application under
paragraph (a)(1) of this section must be
made by an authorized applicant on a
form adopted by the Secretary or a
photocopy thereof. A signed applica-
tion and five (5) copies thereof shall be
filed. An application on behalf of a pe-
titioner, a respondent, or another
party must be made no later than the
time that entries of appearance are due
pursuant to §201.11 of this chapter. In
the event that two or more authorized
applicants represent one interested
party who is a party to the investiga-
tion, the authorized applicants must
select one of their number to be lead
authorized applicant. The lead author-
ized applicant’s application must be
filed no later than the time that en-
tries of appearance are due. Provided
that the application is accepted, the
lead authorized applicant shall be
served with business proprietary infor-
mation pursuant to paragraph (f) of
this section. The other authorized ap-
plicants representing the same party
may file their applications after the
deadline for entries of appearance but
at least five days before the deadline
for filing posthearing briefs in the in-
vestigation, or the deadline for filing
briefs in the preliminary phase of an
investigation, or the deadline for filing
submissions in a remanded investiga-
tion, and shall not be served with busi-
ness proprietary information.

(3) Authorized applicant. (i) Only an
authorized applicant may file an appli-
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cation under this subsection. An au-
thorized applicant is:

(A) An attorney for an interested
party which is a party to the investiga-
tion;

(B) A consultant or expert under the
direction and control of a person under
paragraph (a)(3)(i)(A) of this section;

(C) A consultant or expert who ap-
pears regularly before the Commission
and who represents an interested party
which is a party to the investigation;
or

(D) A representative of an interested
party which is a party to the investiga-
tion, if such interested party is not
represented by counsel.

(if) In addition, an authorized appli-
cant must not be involved in competi-
tive decisionmaking for an interested
party which is a party to the investiga-
tion. Involvement in “competitive deci-
sionmaking” includes past, present, or
likely future activities, associations,
and relationships with an interested
party which is a party to the investiga-
tion that involve the prospective au-
thorized applicant’s advice or partici-
pation in any of such party’s decisions
made in light of similar or cor-
responding information about a com-
petitor (pricing, product design, etc.).

(4) Forms and determinations. (i) The
Secretary may adopt, from time to
time, forms for submitting requests for
disclosure pursuant to an administra-
tive protective order incorporating the
terms of this rule. The Secretary shall
determine whether the requirements
for release of information under this
rule have been satisfied. This deter-
mination shall be made concerning spe-
cific business proprietary information
as expeditiously as possible but in no
event later than fourteen (14) days
from the filing of the information, or
seven (7) days in the preliminary phase
of an investigation, except if the sub-
mitter of the information objects to its
release or the information is unusually
voluminous or complex, in which case
the determination shall be made within
thirty (30) days from the filing of the
information, or ten (10) days in the pre-
liminary phase of an investigation. The
Secretary shall establish a list of par-
ties whose applications have been
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granted. The Secretary’s determina-
tion shall be final for purposes of re-
view by the U.S. Court of International
Trade under section 777(c)(2) of the Act.

(ii) Should the Secretary determine
pursuant to this section that materials
sought to be protected from public dis-
closure by a person do not constitute
business proprietary information or
were not required to be served under
paragraph (f) of this section, then the
Secretary shall, upon request, issue an
order on behalf of the Commission re-
quiring the return of all copies of such
materials served in accordance with
paragraph (f) of this section.

(iii) The Secretary shall release busi-
ness proprietary information only to
an authorized applicant whose applica-
tion has been accepted and who pre-
sents the application along with ade-
quate personal identification; or a per-
son described in paragraph (b)(1)(iv) of
this section who presents a copy of the
statement referred to in that para-
graph along with adequate personal
identification.

(iv) An authorized applicant granted
access to business proprietary informa-
tion in the preliminary phase of an in-
vestigation may, subject to paragraph
(c) of this section, retain such business
proprietary information during any
final phase of that investigation, pro-
vided that the authorized applicant has
not lost his authorized applicant status
(e.g., by terminating his representation
of an interested party who is a party).
When retaining business proprietary
information pursuant to this para-
graph, the authorized applicant need
not file a new application in the final
phase of the investigation.

(b) Administrative protective order. The
administrative protective order under
which information is made available to
the authorized applicant shall require
the applicant to submit to the Sec-
retary a personal sworn statement
that, in addition to such other condi-
tions as the Secretary may require, the
applicant shall:

(1) Not divulge any of the business
proprietary information obtained
under the administrative protective
order and not otherwise available to
the applicant, to any person other than

(i) Personnel of the Commission con-
cerned with the investigation,
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(ii) The person or agency from whom
the business proprietary information
was obtained,

(iii) A person whose application for
access to business proprietary informa-
tion under the administrative protec-
tive order has been granted by the Sec-
retary, and

(iv) Other persons, such as paralegals
and clerical staff, who are employed or
supervised by the authorized applicant;
who have a need thereof in connection
with the investigation; who are not in-
volved in competitive decision making
for an interested party which is a party
to the investigation; and who have
signed a statement in a form approved
by the Secretary that they agree to be
bound by the administrative protective
order (the authorized applicant shall be
responsible for retention and accuracy
of such forms and shall be deemed re-
sponsible for such persons’ compliance
with the administrative protective
order);

(2) Use such business proprietary in-
formation solely for the purposes of
representing an interested party in the
Commission investigation then in
progress or during judicial or other re-
view of such Commission investigation;

(3) Not consult with any person not
described in paragraph (b)(1) of this
section concerning such business pro-
prietary information without first hav-
ing received the written consent of the
Secretary and the party or the attor-
ney of the party from whom such busi-
ness proprietary information was ob-
tained;

(4) Whenever materials (e.g., docu-
ments, computer disks, etc.) con-
taining such business proprietary in-
formation are not being used, store
such material in a locked file cabinet,
vault, safe, or other suitable container;

(5) Serve all materials containing
business proprietary information as di-
rected by the Secretary and pursuant
to paragraph (f) of this section;

(6) Transmit all materials containing
business proprietary information with
a cover sheet identifying the materials
as containing business proprietary in-
formation;

(7) Comply with the provisions of this
section;

(8) Make true and accurate represen-
tations in the authorized applicant’s
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application and promptly notify the
Secretary of any changes that occur
after the submission of the application
and that affect the representations
made in the application (e.g., change in
personnel assigned to the investiga-
tion);

(9) Report promptly and confirm in
writing to the Secretary any breach of
the administrative protective order;
and

(10) Acknowledge that breach of the
administrative protective order may
subject the authorized applicant to
such sanctions or other actions as the
Commission deems appropriate.

(c) Final disposition of material released
under administrative protective order. At
such date as the Secretary may deter-
mine appropriate for particular data,
each authorized applicant shall return
or destroy all copies of materials re-
leased to authorized applicants pursu-
ant to this section and all other mate-
rials containing business proprietary
information, such as charts or notes
based on any such information received
under administrative protective order,
and file with the Secretary a certifi-
cate attesting to his personal, good
faith belief that all copies of such ma-
terial have been returned or destroyed
and no copies of such material have
been made available to any person to
whom disclosure was not specifically
authorized.

(d) Commission responses to a breach of
administrative protective order. A breach
of an administrative protective order
may subject an offender to:

(1) Disbarment from practice in any
capacity before the Commission along
with such person’s partners, associates,
employer, and employees, for up to
seven years following publication of a
determination that the order has been
breached;

(2) Referral to the United States At-
torney;

(3) In the case of an attorney, ac-
countant, or other professional, refer-
ral to the ethics panel of the appro-
priate professional association;

(4) Such other administrative sanc-
tions as the Commission determines to
be appropriate, including public release
of or striking from the record any in-
formation or briefs submitted by, or on
behalf of, the offender or the party rep-
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resented by the offender, denial of fur-
ther access to business proprietary in-
formation in the current or any future
investigations before the Commission,
and issuance of a public or private let-
ter of reprimand; and

(5) Such other actions, including but
not limited to, a warning letter, as the
Commission determines to be appro-
priate.

(e) Breach investigation procedure. (1)
The Commission shall determine
whether any person has violated an ad-
ministrative protective order, and may
impose sanctions or other actions in
accordance with paragraph (d) of this
section. At any time within sixty (60)
days of the later of the date on which
the alleged violation occurred or, as
determined by the Commission, could
have been discovered through the exer-
cise of reasonable and ordinary care, or
the completion of an investigation con-
ducted under subpart B or C of this
part, the Commission may commence
an investigation of any breach of an
administrative protective order alleged
to have occurred at any time during
the pendency of the investigation, in-
cluding all appeals, remands, and sub-
sequent appeals. Whenever the Com-
mission has reason to believe that a
person may have breached an adminis-
trative protective order issued pursu-
ant to this section, the Secretary shall
issue a letter informing such person
that the Commission has reason to be-
lieve a breach has occurred and that
the person has a reasonable oppor-
tunity to present his views on whether
a breach has occurred. If subsequently
the Commission determines that a
breach has occurred and that further
investigation is warranted, the Sec-
retary shall issue a letter informing
such person of that determination and
that the person has a reasonable oppor-
tunity to present his views on whether
mitigating circumstances exist and on
the appropriate sanction to be imposed,
but no longer on whether a breach has
occurred. Once such person has been af-
forded a reasonable opportunity to
present his views, the Commission
shall determine what sanction if any to
impose.

(2) Where the sanction imposed is a
private letter of reprimand, the Sec-
retary shall expunge the sanction from
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the recipient’s record two (2) years
from the date of issuance of the sanc-
tion, provided that

(i) The recipient has not received an-
other unexpunged sanction pursuant to
this section at any time prior to the
end of the two year period, and

(i) The recipient is not the subject of
an investigation for possible breach of
administrative protective order under
this section at the end of the two year
period. Upon the completion of such a
pending breach investigation without
the issuance of a sanction, the original
sanction shall be expunged. The Sec-
retary shall notify a sanction recipient
in the event that the sanction is ex-
punged.

(f) Service. (1) Any party filing writ-
ten submissions which include business
proprietary information to the Com-
mission during an investigation shall
at the same time serve complete copies
of such submissions upon all author-
ized applicants specified on the list es-
tablished by the Secretary pursuant to
paragraph (a)(4) of this section, and,
except as provided in §207.3, a nonbusi-
ness proprietary version on all other
parties. All such submissions must be
accompanied by a certificate attesting
that complete copies of the submission
have been properly served. In the event
that a submission is filed before the
Secretary’s list is established, the doc-
ument need not be accompanied by a
certificate of service, but the submis-
sion shall be served within two (2) days
of the establishment of the list and a
certificate of service shall then be
filed.

(2) If a party’s request under para-
graph (g) of this section is granted, the
Secretary shall accept the
nondisclosable confidential business in-
formation into the record. The party
shall serve the submission containing
such information in accordance with
the requirements of §207.3(b) and para-
graph (f)(1) of this section, with the in-
formation redacted from the copies
served.

(3) The Secretary shall not accept for
filing into the record of an investiga-
tion submissions filed without a proper
certificate of service. Failure to com-
ply with paragraph (f) of this section
may result in denial of party status
and such sanctions as the Commission
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deems appropriate. Business propri-
etary information in submissions must
be dealt with as required by §207.3(c).

(g) Exemption from disclosure—(1) In
general. Any person may request ex-
emption from the disclosure of business
proprietary information under admin-
istrative protective order, whether the
person desires to include such informa-
tion in a petition filed under §207.10, or
any other submission to the Commis-
sion during the course of an investiga-
tion. Such a request shall only be
granted if the Secretary finds that
such information is nondisclosable con-
fidential business information. As de-
fined in §201.6(a)(2) of this chapter,
nondisclosable confidential business in-
formation is privileged information,
classified information, or specific in-
formation (e.g., trade secrets) of a type
for which there is a clear and compel-
ling need to withhold from disclosure.
The request will be granted or denied
not later than thirty (30) days (ten (10)
days in a preliminary phase investiga-
tion) after the date on which the re-
quest is filed.

(2) Request for exemption. A request
for exemption from disclosure must be
filed with the Secretary in writing
with the reasons therefor. At the same
time as the request is filed, one copy of
the business proprietary information in
question must be lodged with the Sec-
retary solely for the purpose of obtain-
ing a determination as to the request.
The business proprietary information
for which exemption from disclosure is
sought shall remain the property of the
requester, and shall not become or be
incorporated into any agency record
until such time as the request is grant-
ed. A request should, when possible, be
filed two business days prior to the
deadline, if any, for filing the docu-
ment in which the information for
which exemption from disclosure is
sought is proposed to be included. If
the request is denied, the copy of the
information lodged with the Secretary
shall promptly be returned to the re-
quester. Such a request shall only be
granted if the Secretary finds that
such information is privileged informa-
tion, classified information, or specific
information of a type for which there is
a clear and compelling need to with-
hold from disclosure. The Secretary
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shall promptly notify the requester as
to whether the request has been ap-
proved or denied.

(3) Procedure if request is approved. If
the request is approved, the person
shall file three versions of the submis-
sion containing the nondisclosable con-
fidential business information in ques-
tion. One version shall contain all busi-
ness proprietary information, brack-
eted in accordance with §201.6 of this
chapter and §207.3. The other two
versions shall conform to and be filed
in accordance with the requirements of
§201.6 of this chapter and §207.3, except
that the specific information as to
which exemption from disclosure was
granted shall be redacted from the sub-
mission.

(4) Procedure if request is denied. If the
request is denied, the copy of the infor-
mation lodged with the Secretary shall
promptly be returned to the requester.
The requester may file the submission
in question without that information,
in accordance with the requirements of
§207.3.

[44 FR 76468, Dec. 26, 1979, as amended at 59
FR 66723, Dec. 28, 1994; 61 FR 37829, July 22,
1996; 68 FR 32978, June 3, 2003; 70 FR 8512,
Feb. 22, 2005]

§207.8 Questionnaires to have the
force of subpoenas; subpoena en-
forcement.

Any questionnaire issued by the
Commission in connection with any in-
vestigation under title VII of the Act
may be issued as a subpoena and sub-
scribed by a Commissioner, after which
it shall have the force and effect of a
subpoena authorized by the Commis-
sion. Whenever any party or any other
person fails to respond adequately to
such a subpoena or whenever a party or
any other person refuses or is unable to
produce information requested in a
timely manner and in the form re-
quired, or otherwise significantly im-
pedes an investigation, the Commission
may:

(a) Use the facts otherwise available
in making its determination;

(b) Seek judicial enforcement of the
subpoena pursuant to 19 U.S.C. 1333;

(c) Make inferences adverse to such
person’s position, if such person is an
interested party that has failed to co-
operate by not acting to the best of its

19 CFR Ch. Il (4-1-11 Edition)

ability to comply with a request for in-
formation; and

(d) Take such other actions as nec-
essary to obtain needed information.

[61 FR 37831, July 22, 1996]

Subpart B—Preliminary
Determinations

SOURCE: 56 FR 11927, Mar. 21, 1991, unless
otherwise noted.

§207.10 Filing of petition with the
Commission.

(a) Filing of the petition. Any inter-
ested party who files a petition with
the administering authority pursuant
to section 702(b) or section 732(b) of the
Act in a case in which a Commission
determination under title VII of the
Act is required, shall file copies of the
petition, including all exhibits, appen-
dices, and attachments thereto, pursu-
ant to §201.8 of this chapter, with the
Secretary on the same day the petition
is filed with the administering author-
ity. If the petition complies with the
provisions of §207.11, it shall be deemed
to be properly filed on the date on
which the requisite number of copies of
the petition is received by the Sec-
retary, provided that, if the petition is
filed with the Secretary after 12:00
noon, the petition shall be deemed filed
on the next business day. The Sec-
retary shall notify the administering
authority of that date. Notwith-
standing §201.11 of this chapter, a peti-
tioner need not file an entry of appear-
ance in the investigation instituted
upon the filing of its petition, which
shall be deemed an entry of appear-
ance.

(b) Service of the petition. (1)(i) The
Secretary shall promptly notify a peti-
tioner when, before the establishment
of a service list under §207.7(a)(4), he or
she approves an application under
§207.7(a). When practicable, this notifi-
cation shall be made by facsimile
transmission. A copy of the petition in-
cluding all business proprietary infor-
mation shall then be served by peti-
tioner on those approved applicants in
accord with §207.3(b) within two (2) cal-
endar days of the time notification is
made by the Secretary.
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(i) The petitioner shall serve persons
enumerated on the list established by
the Secretary pursuant to §207.7(a)(4)
that have not been served pursuant to
paragraph (b)(1)(i) of this section with-
in two (2) calendar days of the estab-
lishment of the Secretary’s list.

(2) A copy of the petition omitting
business proprietary information shall
be served by petitioner on those per-
sons enumerated on the list established
by the Secretary pursuant to §201.11(d)
of this chapter within two (2) calendar
days of the establishment of the Sec-
retary’s list.

(3) Service of the petition shall be at-
tested by filing a certificate of service
with the Commission.

(c) Amendments and withdrawals; crit-
ical circumstances. (1) Any amendment
or withdrawal of a petition shall be
filed on the same day with both the
Secretary and the administering au-
thority, without regard to whether the
requester seeks action only by one
agency.

(2) When not made in the petition,
any allegations of critical cir-
cumstances under section 703 or sec-
tion 733 of the Act shall be made in an
amendment to the petition and shall be
filed as early as possible. Critical cir-
cumstances allegations, whether made
in the petition or in an amendment
thereto, shall contain information rea-
sonably available to petitioner con-
cerning the factors enumerated in sec-
tions 705(b)(4)(A) and 735(b)(4)(A) of the
Act.

[61 FR 37831, July 22, 1996, as amended at 70
FR 8512, Feb. 22, 2005]

§207.11 Contents of petition.

(a) The petition shall be signed by
the petitioner or its duly authorized of-
ficer, attorney, or agent, and shall set
forth the name, address, and telephone
number of the petitioner and any such
officer, attorney, or agent, and the
names of all representatives of peti-
tioner who will appear in the investiga-
tion.

(b)(1) The petition shall allege the
elements necessary for the imposition
of a duty under section 701(a) or sec-
tion 731(a) of the Act and contain infor-
mation reasonably available to the pe-
titioner supporting the allegations.

§207.13

(2) The petition shall also include the
following specific information, to the
extent reasonably available to the peti-
tioner:

(i) Identification of the domestic like
product(s) proposed by petitioner;

(i) A listing of all U.S. producers of
the proposed domestic like product(s),
including a street address, phone num-
ber, and contact person(s) for each pro-
ducer;

(iii) A listing of all U.S. importers of
the subject merchandise, including
street addresses and phone numbers for
each importer;

(iv) ldentification of each product on
which the petitioner requests the Com-
mission to seek pricing information in
its questionnaires; and

(v) A listing of all sales or revenues
lost by each petitioning firm by reason
of the subject merchandise during the
three years preceding filing of the peti-
tion.

(3) The petition shall contain a cer-
tification that each item of informa-
tion specified in paragraph (b)(2) of this
section that the petition does not in-
clude was not reasonably available to
the petitioner.

(4) Petitioners are also advised to
refer to the administering authority’s
regulations concerning the contents of
petitions.

[61 FR 37831, July 22, 1996]

§207.12 Notice of preliminary phase of
investigation.

Upon receipt by the Commission of a
petition under §207.10 or receipt of no-
tice that the administering authority
has commenced an investigation under
section 702(a) or section 732(a) of the
Act, the Director shall, as soon as prac-
ticable after consultation with the ad-
ministering authority, institute an in-
vestigation and commence the prelimi-
nary phase of the investigation under
section 703(a) or section 733(a) of the
Act and shall publish a notice to that
effect in the FEDERAL REGISTER.

[61 FR 37832, July 22, 1996]

with admin-
preliminary

§207.13 Cooperation
istering authority;
phase of investigation.

Subsequent to institution of an in-

vestigation pursuant to section 207.12,
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the Director shall conduct such inves-
tigation as the Director deems appro-
priate. Information adduced in the in-
vestigation shall be placed on the
record. The Director shall cooperate
with the administering authority in its
determination of the sufficiency of a
petition and in its decision whether to
permit any proposed amendment to a
petition. Notwithstanding 8§201.11(c)
and 201.14(b) of this chapter, late filings
in the preliminary phase of an inves-
tigation shall be referred to the Direc-
tor, who shall determine whether to ac-
cept such filing for good cause shown
by the person making the filing.

[61 FR 37832, July 22, 1996]

§207.14 Negative petition determina-
tion.

Upon receipt by the Commission of
notice from the administering author-
ity under section 702(d) or section
732(d) of the Act that the administering
authority has made a negative petition
determination under section 702(c)(3) or
section 732(c)(3) of the Act, the inves-
tigation begun pursuant to §207.12 shall
terminate. All persons who have re-
ceived requests for information from
the Director shall be notified of the
termination.

[61 FR 37832, July 22, 1996]

§207.15 Written briefs and conference.

Each party may submit to the Com-
mission on or before a date specified in
the notice of investigation issued pur-
suant to §207.12 a written brief con-
taining information and arguments
pertinent to the subject matter of the
investigation. Briefs shall be signed,
shall include a table of contents, and
shall contain no more than fifty (50)
double spaced and single sided pages of
textual material, on stationery meas-
uring 8%x11 inches. Any person not a
party may submit a brief written state-
ment of information pertinent to the
investigation within the time specified
for the filing of briefs. In addition, the
presiding official may permit persons
to file within a specified time answers
to questions or requests made by the
Commission’s staff. If he deems it ap-

propriate, the Director shall hold a
conference. The conference, if any,
shall be held in accordance with the
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procedures in §201.13 of this chapter,
except that in connection with its pres-
entation a party may file witness testi-
mony with the Secretary no later than
three (3) days before the conference.
The Director may request the appear-
ance of witnesses, take testimony, and
administer oaths.

§207.16 [Reserved]

§207.17 Staff report.

Prior to the Commission’s prelimi-
nary determination, the Director shall
submit to the Commission a staff re-
port. A public version of the staff re-
port shall be made available to the
public after the Commission’s prelimi-
nary determination and a business pro-
prietary version shall also be made
available to persons authorized to re-
ceive business proprietary information
under §207.7.

§207.18 Notice of preliminary deter-
mination.

Whenever the Commission makes a
preliminary determination, the Sec-
retary shall serve copies of the deter-
mination and a public version of the
staff report on the petitioner, other
parties to the investigation, and the
administering authority. The Sec-
retary shall publish a notice of such de-
termination in the FEDERAL REGISTER.
If the Commission’s determination is
negative, or that imports are neg-
ligible, the investigation shall be ter-
minated. If the Commission’s deter-
mination is affirmative, the notice
shall announce commencement of the
final phase of the investigation.

[61 FR 37832, July 22, 1996]

Subpart C—Final Determinations,
Short Life Cycle Products

SOURCE: 56 FR 11928, Mar. 21, 1991, unless
otherwise noted.

§207.20 Investigative activity fol-
lowing preliminary determination.

(a) If the Commission’s preliminary
determination is affirmative, the Di-
rector shall continue investigative ac-
tivities pending notice by the admin-
istering authority of its preliminary
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determination under section 703(b) or
section 733(b) of the Act.

(b) The Director shall circulate draft
questionnaires for the final phase of an
investigation to parties to the inves-
tigation for comment. Any party desir-
ing to comment on draft question-
naires shall submit such comments in
writing to the Commission within a
time specified by the Director.

[61 FR 37832, July 22, 1996]

§207.21 Final phase notice of sched-
uling.

(a) Notice from the administering au-
thority of an affirmative preliminary
determination under section 703(b) or
section 733(b) of the Act and notice
from the administering authority of an
affirmative final determination under
section 705(a) or section 735(a) of the
Act shall be deemed to occur on the
date on which the transmittal letter of
such determination is received by the
Secretary from the administering au-
thority or the date on which notice of
such determination is published in the
FEDERAL REGISTER, whichever shall
first occur.

(b) Upon receipt of notice from the
administering authority of an affirma-
tive preliminary determination under
section 703(b) or section 733(b) of the
Act or, if the administering authority’s
preliminary determination is negative,
notice of an affirmative final deter-
mination under section 705(a) or sec-
tion 735(a) of the Act, the Commission
shall publish in the FEDERAL REGISTER
a Final Phase Notice of Scheduling.

(c) If the administering authority’s
preliminary determination is negative,
the Director shall continue such inves-
tigative activities as the Director
deems appropriate pending a final de-
termination by the administering au-
thority under section 705(a) or section
735(a) of the Act.

(d) Upon receipt by the Commission
of notice from the administering au-
thority of its final negative determina-
tion under section 705(a) or section
735(a) of the Act, the corresponding
Commission investigation shall be ter-
minated.

[61 FR 37832, July 22, 1996]

§207.23

§207.22 Prehearing and final staff re-
ports.

(a) Prehearing staff report. The Direc-
tor shall prepare and place in the
record, prior to the hearing, a pre-
hearing staff report containing infor-
mation concerning the subject matter
of the investigation. A version of the
staff report containing business propri-
etary information shall be placed in
the nonpublic record and made avail-
able to persons authorized to receive
business proprietary information under
§207.7, and a nonbusiness proprietary
version of the staff report shall be
placed in the public record.

(b) Final staff report. After the hear-
ing, the Director shall revise the pre-
hearing staff report and submit to the
Commission, prior to the Commission’s
final determination, a final version of
the staff report. The final staff report
is intended to supplement and correct
the information contained in the pre-
hearing staff report. A public version of
the final staff report shall be made
available to the public and a business
proprietary version shall also be made
available to persons authorized to re-
ceive business proprietary information
under section 207.7.

[56 FR 11927, Mar. 21, 1991, as amended at 60
FR 22, Jan. 3, 1995. Redesignhated at 61 FR
37832, July 22, 1996]

§207.23 Prehearing brief.

Each party who is an interested
party shall submit to the Commission,
no later than five (5) business days
prior to the date of the hearing speci-
fied in the notice of scheduling, a pre-
hearing brief. Prehearing briefs shall
be signed and shall include a table of
contents. The prehearing brief should
present a party’s case concisely and
shall, to the extent possible, refer to
the record and include information and
arguments which the party believes
relevant to the subject matter of the
Commission’s determination under sec-
tion 705(b) or section 735(b) of the Act.
Any person not an interested party
may submit a brief written statement
of information pertinent to the inves-
tigation within the time specified for
filing of prehearing briefs.

[70 FR 8512, Feb. 22, 2005]
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§207.24 Hearing.

(@) In general. The Commission shall
hold a hearing concerning an investiga-
tion before making a final determina-
tion under section 705(b) or section
735(b) of the Act.

(b) Procedures. Any hearing shall be
conducted after notice published in the
FEDERAL REGISTER. The hearing shall
not be subject to the provisions of 5
U.S.C. subchapter Il, chapter 5, or to 5
U.S.C. 702. Each party shall limit its
presentation at the hearing to a sum-
mary of the information and argu-
ments contained in its prehearing
brief, an analysis of the information
and arguments contained in the pre-
hearing briefs described in §207.23, and
information not available at the time
its prehearing brief was filed. Unless a
portion of the hearing is closed, presen-
tations at the hearing shall not include
business proprietary information. Not-
withstanding §201.13(f) of this chapter,
in connection with its presentation a
party may file witness testimony with
the Secretary no later than three (3)
business days before the hearing. In the
case of testimony to be presented at a
closed session held in response to a re-
quest under §207.24(d), confidential and
non-confidential versions shall be filed
in accordance with §207.3. Any person
not a party may make a brief oral
statement of information pertinent to
the investigation.

(c) Hearing transcripts—(1) In general.
A verbatim transcript shall be made of
all hearings or conferences held in con-
nection with Commission investiga-
tions conducted under this part.

(2) Revision of transcripts. Within ten
(10) days of the completion of a hear-
ing, but in any event at least one (1)
day prior to the date for disclosure of
information set pursuant to §207.30(a),
any person who testified at the hearing
may submit proposed revisions to the
transcript of his or her testimony to
the Secretary. No substantive revisions
shall be permitted. If in the judgment
of the Secretary a proposed revision
does not alter the substance of the tes-
timony in question, the Secretary shall
incorporate the revision into a revised
transcript.

(d) Closed sessions. Upon a request
filed by a party to the investigation no
later than seven (7) business days prior
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to the date of the hearing that identi-
fies the subjects to be discussed, speci-
fies the amount of time requested, and
justifies the need for a closed session
with respect to each subject to be dis-
cussed, the Commission may close a
portion of a hearing to persons not au-
thorized under §207.7 to have access to
business proprietary information in
order to allow such party to address
business proprietary information dur-
ing the course of its presentation. If
any party wishes to comment on the
request to close a portion of the hear-
ing, such comments must be filed with-
in two (2) business days after the filing
of the request. In addition, during each
hearing held in an investigation con-
ducted under section 705(b) or section
735(b) of the Act, following the public
presentation of the petitioner(s) and
that of each panel of respondents, the
Commission will, if it deems it appro-
priate, close the hearing to persons not
authorized under §207.7 to have access
to business proprietary information in
order to allow Commissioners to ques-
tion parties and/ or their representa-
tives concerning matters involving
business proprietary information.

[61 FR 37832, July 22, 1996, as amended at 70
FR 8512, Feb. 22, 2005]

§207.25 Posthearing briefs.

Any party may file a posthearing
brief concerning the information ad-
duced at or after the hearing with the
Secretary within a time specified in
the notice of scheduling or by the pre-
siding official at the hearing. No such
posthearing brief shall exceed fifteen
(15) pages of textual material, double
spaced and single sided, on stationery
measuring 8%z x 11 inches. In addition,
the presiding official may permit per-
sons to file answers to questions or re-
quests made by the Commission at the
hearing within a specified time. The
Secretary shall not accept for filing
posthearing briefs or answers which do
not comply with this section.

[61 FR 37833, July 22, 1996]
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§207.26 Statements by nonparties.

Any person other than a party may
submit a brief written statement of in-
formation pertinent to the investiga-
tion within the time specified for the
filing of posthearing briefs.

[56 FR 11928, Mar. 21, 1991. Redesignated at 61
FR 37832, July 22, 1996]

§207.27 Short life cycle products.

(a) An eligible domestic entity may
file a petition to establish a product
category for short life cycle merchan-
dise which has been the subject of two
or more affirmative dumping deter-
minations. The Commission shall with-
in thirty (30) days of the filing of the
petition determine its sufficiency. If
the petition is found to be sufficient,
the Commission shall institute a pro-
ceeding to establish a product category
and publish a notice of institution in
the FEDERAL REGISTER. Upon request of
an interested person filed within fif-
teen (15) days after publication of the
notice of institution, the Commission
shall conduct a hearing which shall be
transcribed. The Commission’s deter-
mination concerning the scope of the
product category into which to classify
the short life cycle merchandise identi-
fied by the petition shall be issued no
later than ninety (90) days after the fil-
ing of the petition.

(b) The Commission may on its own
initiative and at any time modify the
scope of a product category established
in a proceeding pursuant to paragraph
(a) of this section. Ninety (90) days
prior to such modification, the Com-
mission shall publish a notice of pro-
posed modification in the FEDERAL
REGISTER. Upon request of an inter-
ested party filed within fifteen (15)
days after publication of the notice of
proposed modification, the Commission
shall conduct a hearing which shall be
transcribed. Written submissions con-
cerning the proposed modification
shall be accepted if filed no later than
sixty (60) days after publication of the
notice of proposed modification.

[56 FR 11928, Mar. 21, 1991. Redesignated at 61
FR 37832, July 22, 1996]
§207.28 Anticircumvention.

Prior to providing advice to the ad-
ministering authority pursuant to sec-

§207.30

tion 781(e)(3) of the Act, the Commis-
sion shall publish in the FEDERAL REG-
ISTER a notice that such advice is con-
templated. Any person may file one
written submission concerning the
matter described in the notice no later
than fourteen (14) days after publica-
tion of the notice. Such a statement
shall contain no more than fifty (50)
double spaced and single sided pages of
textual material, on stationery meas-
uring 8% x 11 inches. The Commission
shall by notice provide for additional
statements as it deems necessary.

[56 FR 11928, Mar. 21, 1991. Redesignated at 61
FR 37832, July 22, 1996]

§207.29 Publication of notice of deter-
mination.

Whenever the Commission makes a
final determination, the Secretary
shall serve copies of the determination
and the nonbusiness proprietary
version of the final staff report on the
petitioner, other parties to the inves-
tigation, and the administering author-
ity. The Secretary shall publish notice
of such determination in the FEDERAL
REGISTER.

[61 FR 37833, July 22, 1996]

§207.30 Comment on information.

(a) In any final phase of an investiga-
tion under section 705 or section 735 of
the Act, the Commission shall specify a
date on which it will disclose to all
parties to the investigation all infor-
mation it has obtained on which the
parties have not previously had an op-
portunity to comment. Any such infor-
mation that is business proprietary in-
formation will be released to persons
authorized to obtain such information
pursuant to §207.7. The date on which
disclosure is made will occur after the
filing of posthearing briefs pursuant to
§207.25.

(b) The parties shall have an oppor-
tunity to file comments on any infor-
mation disclosed to them after they
have filed their posthearing brief pur-
suant to §207.25. Comments shall only
concern such information, and shall
not exceed 15 pages of textual material,
double spaced and single-sided, on sta-
tionery measuring 8% x 11 inches. A
comment may address the accuracy,
reliability, or probative value of such
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information by reference to informa-
tion elsewhere in the record, in which
case the comment shall identify where
in the record such information is
found. Comments containing new fac-
tual information shall be disregarded.
The date on which such comments
must be filed will be specified by the
Commission when it specifies the time
that information will be disclosed pur-
suant to paragraph (a) of this section.
The record shall close on the date such
comments are due, except with respect
to investigations subject to the provi-
sions of section 771(7)(G)(iii) of the Act,
and with respect to changes in brack-
eting of business proprietary informa-
tion in the comments permitted by
§207.3(c).

[61 FR 37833, July 22, 1996]

Subpart D—Terminated, Sus-
pended, and Continued In-
vestigations, Investigations to
Review Negotiated Agree-
ments, and Investigations To
Review Outistanding Deter-
minations

SOURCE: 56 FR 11929, Mar. 21, 1991, unless
otherwise noted.

§207.40 Termination and suspension
of investigation.

(a) An investigation under title VII
may be terminated by the Commission
by giving notice in the FEDERAL REG-
ISTER to all parties to the investiga-
tion, upon withdrawal of the petition
by the petitioner, or upon issuance of a
final negative determination or termi-
nation of its investigation by the ad-
ministering authority under section
303, 705 or 735 of the Act. The Commis-
sion may not terminate an investiga-
tion upon withdrawal of the petition by
the petitioner, however, before a deter-
mination is made by the administering
authority under section 702(c), 703(b),
732(c) or 733(b) of the Act.

(b) Upon receipt of notice of suspen-
sion of an investigation by the admin-
istering authority under section 704 (b)
or (c) or 734(b), (c), or (1), of the Act,
the Secretary shall issue a notice of
suspension of the Commission inves-
tigation. Such suspension shall not
prevent the Director from conducting
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such other investigative activities as
he deems appropriate with respect to
the subject matter of the suspended in-
vestigation.

(c) Resumption of suspended investiga-
tion—(1) Purpose. If the administering
authority determines pursuant to sec-
tion 704(i) or 734(i) of the Act to resume
a suspended investigation and so noti-
fies the Commission of its determina-
tion, and in the event that the sus-
pended investigation was not termi-
nated, the Commission shall resume
the investigation.

(2) Procedures. The procedures set
forth in subpart C shall apply to all in-
vestigations instituted under this sec-
tion.

[56 FR 11927, Mar. 21, 1991, as amended at 60
FR 22, Jan. 3, 1995]

§207.41 Commission review of agree-
ments to eliminate the injurious ef-
fect of subsidized imports or im-
ports sold at less than fair value.

If the administering authority deter-
mines to suspend an investigation upon
acceptance of an agreement to elimi-
nate the injurious effect of subsidized
imports or imports sold at less than
fair value, the Commission shall, upon
petition, initiate an investigation to
determine whether the injurious effect
of imports of the merchandise which
was the subject of the suspended inves-
tigation is eliminated completely by
the agreement. Petitions may be filed
by a party to the investigation which
is an interested party described in
paragraph (C), (D), (E), (F), or (G) of
section 771(9) of the Act. Investigations
under this section shall be completed
within seventy five (75) days of their
initiation.

§207.42 Investigation continued upon
request.

Upon receipt of advice from the ad-
ministering authority that it has re-
ceived a request for the continuation of
a suspended investigation pursuant to
section 704(g) or 734(g) of the Act, the
Commission shall continue the inves-
tigation. The procedures set forth in
subparts B and C of this part, including
applicable time limitations, shall apply
to all continued investigations within
this rule.
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§207.43 [Reserved]

§207.44 Consolidation of
tions.

The Commission may, when appro-
priate, consolidate continued inves-
tigations under section 704(g) or sec-
tion 734(g) of the Act with investiga-
tions to review agreements for the
elimination of injury under section
704(h) or section 734(h) of the Act.

investiga-

§207.45 Investigation to review out-
standing determination.

(a) Request for review. Any person
may file with the Commission a re-
quest for the institution of a review in-
vestigation under section 751(b) of the
Act. The person making the request
shall also promptly serve copies of the
request on the parties to the original
investigation upon which the review is
to be based. All requests shall set forth
a description of changed circumstances
sufficient to warrant the institution of
a review investigation by the Commis-
sion.

(b) Notice of receipt of a request. Upon
the receipt of a properly filed and suffi-
cient request for a review investiga-
tion, the Secretary shall publish a no-
tice of having received such a request
in the FEDERAL REGISTER inviting pub-
lic comment on the question of wheth-
er the Commission should institute a
review investigation. Persons shall
have at least thirty (30) days from the
date of publication in the FEDERAL
REGISTER within which to submit com-
ments to the Commission.

(c) Institution of an investigation.
Within thirty (30) days after the close
of the period for public comments fol-
lowing publication of the receipt of a
request, the Commission shall deter-
mine whether the request shows
changed circumstances sufficient to
warrant a review and, if so, shall insti-
tute a review investigation. The Com-
mission may also institute a review in-
vestigation on its own initiative. The
review investigation shall be instituted
by notice published in the FEDERAL
REGISTER and shall be completed with-
in one hundred twenty (120) days of the
date of such publication. If the Com-
mission determines that a request does
not show changed circumstances suffi-
cient to warrant a review, the request
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shall be dismissed and a notice of the
dismissal published in the FEDERAL
REGISTER stating the reasons therefor.
(d) Conduct of review investigation.
The procedures set forth in subpart C
of part 207 shall apply to all investiga-
tions instituted under this section.

[56 FR 11929, Mar. 21, 1991, as amended at 63
FR 30607, June 5, 1998]

§207.46 Investigations concerning cer-
tain countervailing duty orders.

(a) Definitions. For purposes of this
section:

(1) Requesting party means an inter-
ested party described in section 771(9)
(C), (D), (E), (F), or (G) of the Act.

(2) Order means a countervailing duty
order issued under section 303 of the
Act as to which the requirement of an
affirmative determination of material
injury under section 303(a)(2) of the Act
was not applicable at the time such
order was issued.

(3) WTO Agreement means the Agree-
ment Establishing the World Trade Or-
ganization entered into on April 15,
1994.

(b) Request for review. A requesting
party may file with the Commission a
request for an investigation under sec-
tion 753 of the Act within the time pe-
riod established by section 753(a)(3) of
the Act. The request should contain
the following information:

(1) A description and identification of
the relevant domestic like product, the
industry in the United States pro-
ducing that product that is likely to be
materially injured by reason of imports
of the subject merchandise if the Order
is revoked, and each individual mem-
ber of that industry.

(2) Information reasonably available
to the requesting party concerning the
names and addresses of all known en-
terprises believed to be manufacturing,
producing, exporting, or importing the
subject merchandise;

(3) Information reasonably available
to the requesting party documenting
that the industry described in para-
graph (b)(1) of this section is likely to
be materially injured by reason of sub-
ject imports if the Order is revoked, in-
cluding:

(i) Information concerning the capac-
ity, production, sales, market share,
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inventories, employment, wages, pro-
ductivity, profits, ability to raise cap-
ital, and development and production
efforts of the industry described in
paragraph (b)(1) of this section.

(ii) Information concerning current
and projected production capacity in
the exporting country of the subject
merchandise, inventories of the subject
merchandise, and the existence of bar-
riers to the importation of such mer-
chandise into countries other than the
United States.

(4) Information concerning any scope
and anticircumvention rulings issued
by the administering authority with
respect to the Order.

(c) Initiation of Investigation. (1) Upon
the receipt of a timely filed request for
a section 753 investigation satisfying
the requirements of paragraph (b) of
this section, the Secretary shall pub-
lish a notice of initiation of such inves-
tigation in the FEDERAL REGISTER.

(2) Subject to paragraph (c)(3) of this
section, a section 753 investigation
shall be completed within one year of
the date of publication of the notice of
initiation of such investigation in the
FEDERAL REGISTER.

(3) The Commission may take more
than one year to complete section 753
investigations for which requests for
investigations are received within one
year after the date on which the WTO
Agreement enters into force with re-
spect to the United States. All such in-
vestigations must be completed within
four years of that date, however. In de-
termining whether to extend the com-
pletion date for a section 753 investiga-
tion, the Commission shall consult
with the administering authority.
Grounds for extending completion in-
clude, but are not limited to, the desire
to conduct investigations involving the
same or similar domestic industries
and domestic like products on a simul-
taneous basis, and the desire to effi-
ciently manage the Commission’s case-
load.

(d) Conduct of Investigations. The pro-
cedures set forth in subparts A and C of
this part shall apply to all investiga-
tions initiated under this section.

(e) When No Request for Review Is
Filed. When there has been no properly
filed and sufficient request for a sec-
tion 753 investigation of an Order, the
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Commission shall notify the admin-
istering authority that a negative de-
termination has been made under sec-
tion 753(a) of the Act with respect to
that Order.

(f) Pending and Suspended Section 303
Investigations. If, on the data on which
a country becomes a signatory to the
Agreement on Subsidies and Counter-
vailing Measures referred to in section
101(d)(12) of the Uruguay Round Agree-
ments Act, there is a section 303 coun-
tervailing duty investigation in
progress or suspended with respect to
that country’s merchandise for which
the requirement of a material injury
determination under section 303(a)(2) of
the Act was not applicable at the time
the investigation was initiated, the
Commission shall commence an inves-
tigation pursuant to the provisions of
section 753(c) of the Act with respect to
pending investigations and suspended
investigations to  which section
704(i)(1)(B) of the Act applies.

(g) Request for simultaneous section
751(c) review. (1) A requesting party who
requests a section 753 review may at
the same time request from the Com-
mission and the administering author-
ity a review under section 751(c) of the
Act of a countervailing or antidumping
duty order involving the same or com-
parable subject merchandise.

(2) Should the administering author-
ity, after consulting with the Commis-
sion, determine to initiate a section
751(c) review, the Commission shall
conduct a consolidated review under
sections 751(c) and 753 of the Act of the
orders involving the same or com-
parable subject merchandise. Any such
consolidated review shall be conducted
under the applicable procedures set
forth in subparts A and F of this part.

(3) Should the administering author-
ity, after consulting with the Commis-
sion, determine not to initiate a sec-
tion 751(c) review, the Commission will
consider the request for a section 753
review pursuant to the procedures es-
tablished in this section.

[60 FR 23, Jan. 3, 1995, as amended at 63 FR
30607, June 5, 1998]

Subpart E—Judicial Review

SOURCE: 56 FR 11930, Mar. 21, 1991, unless
otherwise noted.
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§207.50 Judicial review.

(a) In general. Persons entitled to ju-
dicial review under section 516A of the
Act may seek review in the U.S. Court
of International Trade.

(b) Transmittal of record. In the event
a Commission determination is ap-
pealed to the U.S. Court of Inter-
national Trade under section 516A, a
copy of the record in the investigation
before the Commission, as such record
is defined in §207.2(f), or a certified list
of all items therein, shall be trans-
mitted to the court by the Secretary in
accordance with the rules of the court.

(c) Service of process. The Commis-
sion’s General Counsel shall be the
Commission’s agent for service of proc-
ess in cases arising under section 516A
of the Act.

§207.51 Judicial review of denial of
application for disclosure of certain

business proprietary information
under administrative protective
order.

(a) In general. Persons entitled to ju-
dicial review under section 777(c)(2) of
the Commission determination not to
disclose business proprietary informa-
tion may apply to the U.S. Court of
International Trade for an order direct-
ing the Commission to make the infor-
mation involved available.

(b) Transmittal of record. In the event
a court order is sought under section
777(c)(2) requiring the Commission to
disclose business proprietary informa-
tion, the Secretary shall within 20 days
after service of a summons and com-
plaint upon the Commission transmit
to the court under seal the business
proprietary information involved along
with pertinent parts of the record.

(c) Pertinent parts of the record. The
pertinent parts of the record shall con-
sist of:

(1) The application for Commission
disclosure together with any docu-
ments filed in support thereof or in op-
position thereto.

(2) Any Government memoranda re-
lating to the Commission’s determina-
tion, and

(3) The Commission’s action on the
application.

(d) Service of process. The Commis-
sion’s General Counsel shall be the
Commission’s agent for service of proc-
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ess in cases under section 777(c)(2) of
the Act.

Subpart F—Five-Year Reviews

SOURCE: 63 FR 30608, June 5, 1998, unless
otherwise noted.

§207.60 Definitions.

For purposes of this subpart:

(a) The term five-year review means a
five-year review conducted pursuant to
section 751(c) of the Act. The provi-
sions of part 201 of this chapter and
subpart A of this part pertaining to
“investigations” are generally applica-
ble to five-year reviews, unless super-
seded by a provision in this subpart of
more specific application.

(b) The term expedited review means a
five-year review conducted by the Com-
mission pursuant to section 751(c)(3)(B)
of the Act.

(c) The term full review means a five-
year review that has not been expe-
dited by the Commission or terminated
pursuant to section 751(c)(3) of the Act.

(d) The term notice of institution shall
refer to the notice of institution of
five-year review that the Commission
shall publish in the FEDERAL REGISTER
requesting that interested parties pro-
vide information to the Commission
upon initiation of a five-year review.

§207.61 Responses to notice of institu-
tion.

(a) When information must be filed. Re-
sponses to the notice of institution
shall be submitted to the Commission
no later than 30 days after its publica-
tion in the FEDERAL REGISTER.

(b) Information to be filed with the Sec-
retary. The notice of institution shall
direct each interested party to make a
filing pursuant to §§201.6, 201.8 and 207.3
of this chapter containing the fol-
lowing:

(1) A statement expressing its will-
ingness to participate in the review by
providing information requested by the
Commission;

(2) A statement regarding the likely
effects of revocation of the order(s) or
termination of the suspended inves-
tigation(s) under review;

(3) Such information or industry data
as the Commission may specify in the
notice of institution.
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(c) When requested information cannot
be supplied. Any interested party that
cannot furnish the information re-
quested by the notice of institution in
the requested form and manner shall,
promptly after issuance of the notice,
notify the Commission, provide a full
explanation of why it cannot furnish
the requested information, and indi-
cate alternative forms in which it can
provide equivalent information. The
Commission may modify its requests to
the extent necessary to avoid posing an
unreasonable burden on that party.

(d) Submissions by persons other than
interested parties. Any person who is not
an interested party may submit to the
Commission, in a filing satisfying the
requirements of §201.8 of this chapter,
information relevant to the Commis-
sion’s review no later than 50 days
after publication of the notice of insti-
tution in the FEDERAL REGISTER.

[44 FR 76468, Dec. 26, 1979, as amended at 74
FR 2849, Jan. 16, 2009]

§207.62 Rulings on adequacy and na-
ture of Commission review.

(a) Basis for rulings on adequacy. The
Commission will assess the adequacy of
aggregate interested party responses to
the notice of institution with respect
to each order or suspension agreement
under review and, where the underlying
affirmative Commission determination
found multiple domestic like products,
on the basis of each domestic like prod-
uct.

(b) Comments to the Commission. (1)
Comments to the Commission con-
cerning whether the Commission
should conduct an expedited review
may be submitted by:

(i) Any interested party that is a
party to the five-year review and that
has responded to the notice of institu-
tion; and

(if) Any party, other than an inter-
ested party, that is a party to the five-
year review.

(2) Comments shall be submitted
within the time specified in the notice
of institution. In a grouped review,
only one set of comments shall be filed
per party. Comments shall not exceed
fifteen (15) pages of textual material,
double spaced and single sided, on sta-
tionery measuring 8%:x11 inches. Com-
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ments containing new factual informa-
tion shall be disregarded.

(c) Notice of scheduling of full review.
If the Commission concludes that in-
terested parties’ responses to the no-
tice of institution are adequate, or oth-
erwise determines that a full review
should proceed, investigative activities
pertaining to that review will con-
tinue. The Commission will publish in
the FEDERAL REGISTER a notice of
scheduling pertaining to subsequent
procedures in the review.

(d) Procedures for expedited reviews. (1)
If the Commission concludes that in-
terested parties’ responses to the no-
tice of institution are inadequate, it
may decide to conduct an expedited re-
view. In that event, the Commission
shall direct the Secretary to issue a no-
tice stating that the Commission has
decided to conduct an expedited review
and inviting those parties to the review
described in paragraph (d)(2) of this
section to file written comments with
the Secretary on what determination
the Commission should reach in the re-
view. The date on which such com-
ments must be filed will be specified in
the notice to be issued by the Sec-
retary. Comments containing new fac-
tual information shall be disregarded.

(2) The following parties may file the
comments described in paragraph (d)(1)
of this section:

(i) Any interested party that is a
party to the five-year review and that
has filed an adequate response to the
notice of institution; and

(if) Any party, other than an inter-
ested party, that is a party to the five-
year review.

(3) Any person that is neither a party
to the five-year review nor an inter-
ested party may submit a brief written
statement (which shall not contain any
new factual information) pertinent to
the review within the time specified for
the filing of written comments.

(4) The Director shall prepare and
place in the record, prior to the date on
which the comments described in para-
graph (d)(1) of this section must be
filed, a staff report containing informa-
tion concerning the subject matter of
the review. A version of the staff report
containing business proprietary infor-
mation shall be placed in the nonpublic
record and made available to persons
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authorized to receive business propri-
etary information under §207.7, and a
nonbusiness proprietary version of the
staff report shall be placed in the pub-
lic record.

(e) Use of facts available. The Commis-
sion’s determination in an expedited
review will be based on the facts avail-
able, in accordance with section 776 of
the Act.

[63 FR 30608, June 5, 1998, as amended at 68
FR 32978, June 3, 2003]

§207.63 Circulation of draft question-
naires.

(a) The Director shall circulate draft
questionnaires to the parties for com-
ment in each full review.

(b) Any party desiring to comment
on the draft questionnaires shall sub-
mit such comments in writing to the
Commission within a time specified by
the Director. All requests for collecting
new information should be presented at
this time. The Commission will dis-
regard subsequent requests for collec-
tion of new information absent a show-
ing that there is a compelling need for
the information and that the informa-
tion could not have been requested in
the comments on the draft question-
naires.

§207.64 Staff reports.

(a) Prehearing staff report. The Direc-
tor shall prepare and place in the
record, prior to the hearing, a pre-
hearing staff report containing infor-
mation concerning the subject matter
of the five-year review. A version of the
staff report containing business propri-
etary information shall be placed in
the nonpublic record and made avail-
able to persons authorized to receive
business proprietary information under
§207.7, and a nonbusiness proprietary
version of the staff report shall be
placed in the public record.

(b) Final staff report. After the hear-
ing, the Director shall revise the pre-
hearing staff report and submit to the
Commission, prior to the Commission’s
determination, a final version of the
staff report. The final staff report is in-
tended to supplement and correct the
information contained in the pre-
hearing staff report. The Director shall
place the final staff report in the
record. A public version of the final
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staff report shall be made available to
the public and a business proprietary
version shall also be made available to
persons authorized to receive business
proprietary information under §207.7.

[63 FR 30608, June 5, 1998, as amended at 68
FR 32978, June 3, 2003]

§207.65

Each party to a five-year review may
submit a prehearing brief to the Com-
mission on the date specified in the
scheduling notice. A prehearing brief
shall be signed and shall include a
table of contents. The prehearing brief
should present a party’s case concisely
and shall, to the extent possible, refer
to the record and include information
and arguments which the party be-
lieves relevant to the subject matter of
the Commission’s determination.

§207.66 Hearing.

(@) In general. The Commission shall
hold a hearing in each full review. The
date of the hearing shall be specified in
the scheduling notice.

(b) Procedures. Hearing procedures in
five-year reviews will conform to those
for final phase antidumping and coun-
tervailing duty investigations set forth
in §207.24.

§207.67 Posthearing briefs and state-
ments.

(a) Briefs from parties. Any party to a
five-year review may file with the Sec-
retary a posthearing brief concerning
the information adduced at or after the
hearing within a time specified in the
scheduling notice or by the presiding
official at the hearing. No such
posthearing brief shall exceed fifteen
(15) pages of textual material, double
spaced and single sided, on stationery
measuring 8%x11 inches. In addition,
the presiding official may permit per-
sons to file answers to questions or re-
quests made by the Commission at the
hearing within a specified time. The
Secretary shall not accept for filing
posthearing briefs or answers which do
not comply with this section.

(b) Statements from nonparties. Any
person other than a party may submit
a brief written statement of informa-
tion pertinent to the review within the
time specified for the filing of
posthearing briefs.

Prehearing briefs.
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§207.68 Final comments on informa-
tion.

(@) The Commission shall specify a
date after the filing of posthearing
briefs on which it will disclose to all
parties to the five-year review all in-
formation it has obtained on which the
parties have not previously had an op-
portunity to comment. Any such infor-
mation that is business proprietary in-
formation will be released to persons
authorized to obtain such information
pursuant to §207.7.

(b) The parties shall have an oppor-
tunity to file comments on any infor-
mation disclosed to them after they
have filed their posthearing brief pur-
suant to §207.67. Comments shall only
concern such information, and shall
not exceed 15 pages of textual material,
double spaced and single-sided, on sta-
tionery measuring 8%x11 inches. A
comment may address the accuracy,
reliability, or probative value of such
information by reference to informa-
tion elsewhere in the record, in which
case the comment shall identify where
in the record such information is
found. Comments containing new fac-
tual information shall be disregarded.
The date on which such comments
must be filed will be specified by the
Commission when it specifies the time
that information will be disclosed pur-
suant to paragraph (a) of this section.
The record shall close on the date such
comments are due, except with respect
to changes in bracketing of business
proprietary information in the com-
ments permitted by §207.3(c).

§207.69 Publication of determinations.

Whenever the Commission makes a
determination concluding a five-year
review, the Secretary shall serve copies
of the determination and, when appli-
cable, the nonbusiness proprietary
version of the final staff report on all
parties to the review, and on the ad-
ministering authority. The Secretary
shall publish notice of such determina-
tion in the FEDERAL REGISTER.
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Subpart G—Implementing Regula-
tions for the North American
Free Trade Agreement

AUTHORITY: Sec. 777(d) of the Tariff Act of
1930 (19 U.S.C. 1677f (d); secs. 402(g), 405 of the
North American Free Trade Agreement Im-
plementation Act (107 Stat. 2057, Pub. L. 103-
182, Dec. 8, 1993).

SOURCE: 59 FR 5097, Feb. 3, 1994, unless oth-
erwise noted.

§207.90 Scope.

This subpart sets forth the proce-
dures and regulations for implementa-
tion of Article 1904 of the North Amer-
ican Free Trade Agreement under the
Tariff Act of 1930, as amended by title
IV of the North American Free Trade
Agreement Implementation Act (19
U.S.C. 1516a and 1677f). These regula-
tions are authorized by section 402(g) of
the North American Free Trade Agree-
ment Implementation Act and 19
U.S.C. 1335.

§207.91 Definitions.

As used in this subpart—

Administrative Law Judge means the
United States Government employee
appointed under section 310(f) of title 5
of the United States Code to conduct
proceedings under this part in accord-
ance with section 554 of title 5 of the
United States Code;

Agreement means the North American
Free Trade Agreement entered into
among Canada, the United States of
America and the United Mexican
States (“Mexico”); or, with respect to
binational panel proceedings between
Canada and the United States under-
way as of the date of enactment of the
Agreement, or any binational panel
proceedings that may proceed between
the United States and Canada fol-
lowing any withdrawal from the Agree-
ment by the United States or Canada,
the United States-Canada Free Trade
Agreement entered into between the
Government of Canada and the Govern-
ment of the United States of America,
effective as of January 1, 1989;

Article 1904 Rules means the Rules of
Procedure for Article 1904 Binational
Panel Reviews adopted by the United
States of America, Canada and Mexico
pursuant to the Agreement, or where
applicable under the Agreement, the
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Rules of Procedure for Article 1904 Bi-
national Panel Reviews adopted by the
United States of America and Canada
pursuant to the United States-Canada
Free Trade Agreement, as amended;

Canadian Secretary means the Sec-
retary of the Canadian section of the
Secretariat and includes any person
authorized to act on the Secretary’s
behalf;

Charged party means a person who is
charged by the Commission with com-
mitting a prohibited act under 19
U.S.C. 1677f(f)(3);

Clerical person means a person such as
a paralegal, secretary, or law clerk who
is employed or retained by and under
the direction and control of an author-
ized applicant;

Commission means the United States
International Trade Commission;

Commission Secretary means the Sec-
retary to the Commission;

Complaint means the complaint re-
ferred to in the Article 1904 Rules;

Counsel means persons described in
the definition of counsel of record in
Rule 3 of the Article 1904 Rules or the
ECC Rules, and counsel for an inter-
ested person who plans to file a timely
complaint or notice of appearance in
the panel review.

Date of Service means the day a docu-
ment is deposited in the mail or deliv-
ered in person;

Days means calendar days, but if a
deadline falls on a weekend or United
States federal holiday, it shall be ex-
tended to the next working day;

Extraordinary  challenge  committee
means the committee established pur-
suant to Annex 1904.13 of the Agree-
ment to review decisions of a panel or
conduct of a panelist;

ECC Rules means the Rules of Proce-
dure for Article 1904 Extraordinary
Challenge Committees adopted by the
United States of America, Canada and
Mexico, or where applicable, the Rules
of Procedure for Article 1904 Extraor-
dinary Challenge Committees adopted
by the United States of America and
Canada pursuant to the United States-
Canada Free Trade Agreement, as
amended;

Final determination, means “final de-
termination” under Article 1911 of the
Agreement;

§207.91

Free Trade Area Country means the
“free trade area country” as defined in
19 U.S.C. 1516a(f)(10);

Investigative attorney means an attor-
ney designated by the Office of Unfair
Import Investigations to engage in in-
quiries and proceedings under 19 CFR
207.100 et seq.

Mexican Secretary means the Sec-
retary of the Mexican section of the
Secretariat and includes any persons
authorized to act on the Secretary’s
behalf;

NAFTA Act means the North Amer-
ican Free Trade Agreement Implemen-
tation Act, Pub. L. 103-182 (December 8,
1993);

Notice of Appearance means the notice
of appearance provided for by Article
1904 Rules or by the ECC Rules;

Panel review means review of a final
determination pursuant to chapter 19
of the Agreement, including review by
an extraordinary challenge committee;

Party means, for the purposes of 19
CFR 207.100 through 207.120, either the
investigative attorney(ies) or the
charged party(ies);

Person means, for the purposes of 19
CFR 207.100 through 207.120, an indi-
vidual, partnership, corporation, asso-
ciation, organization, or other entity;

Privileged information means all infor-
mation covered by the provisions of the
second sentence of 19 U.S.C.
1677F(F)(1)(A);

Professional means an accountant,
economist, engineer, or other non-legal
specialist who is employed by, or under
the direction and control, of a counsel;

Prohibited act means the violation of
a protective order, the inducement of a
violation of a protective order, or the
knowing receipt of information the re-
ceipt of which constitutes a violation
of a protective order;

Proprietary information means con-
fidential business information as de-
fined in 19 CFR 201.6(a);

Protective Order means an administra-
tive protective order issued by the
Commission;

Relevant FTA Secretary means the
Secretary referred to in Article 1908 of
the Agreement;

Secretariat means the Secretariat es-
tablished pursuant to Article 2002 of
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the Agreement and includes the Secre-
tariat sections located in Canada, the
United States, and Mexico;

Service address means the facsimile
number, if any, and address of the
counsel of record for a person or, where
a person is not represented by counsel,
the facsimile number, if any, and ad-
dress set out by a person in a Request
for Panel Review, Complaint or Notice
of Appearance as the address at which
the person may be served or, where a
Change of Service Address has been
filed by a person, the facsimile number,
if any, and address set out as the serv-
ice address in that form;

Service list means the list maintained
by the Commission Secretary under 19
CFR 201.11(d) of persons in the adminis-
trative proceeding leading to the final
determination under panel review;

United States Secretary means the Sec-
retary of the United States section of
the Secretariat and includes any per-
son authorized to act on the Sec-
retary’s behalf;

Except as otherwise provided in this
subpart, the definitions set forth in the
Article 1904 Rules and the ECC Rules
are applicable to this subpart and to
any protective orders issued pursuant
to this subpart.

§207.92 Procedures for commencing
review of final determinations.

(a) Notice of Intent to Commence Judi-
cial Review. A Notice of Intent to Com-
mence Judicial Review shall contain
such information, and be in such form,
manner, and style, including service re-
quirements, as prescribed by the De-
partment of Commerce in its regula-
tions at 19 CFR part 356.

(b) Request for Panel Review. A Re-
quest for Panel Review shall contain
such information, and be in such form,
manner, and style, including service re-
quirements, as prescribed by the De-
partment of Commerce in its regula-
tions at 19 CFR part 356.

§207.93 Protection of proprietary in-
formation during panel and com-
mittee proceedings.

(a) Requests for protective orders. A re-
quest for access to proprietary infor-
mation pursuant to 19 U.S.C. 1677f(f)(1)
shall be made to the Secretary of the
Commission.
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(b) Persons authorized to receive propri-
etary information under protective order.
The following persons may be author-
ized by the Commission to receive ac-
cess to proprietary information if they
comply with these regulations and
such other conditions imposed upon
them by the Commission:

(1) The members of a binational panel
or an extraordinary challenge com-
mittee, any assistant to a member,
court reporters and translators;

(2) Counsel and professionals, pro-
vided that the counsel or professional
does not participate in competitive de-
cision-making, as defined in US Steel
Corp. v. United States, 730 F.2d 1465
(Fed. Cir. 1984), for the person rep-
resented or for any person that would
gain a competitive advantage through
knowledge of the proprietary informa-
tion sought;

(3) Clerical persons who are employed
or retained by and under the direction
and control of a person described in
paragraph (b) (1), (2), (6) or (6) of this
section who has been issued a protec-
tive order, if such clerical persons:

(i) Are not involved in the competi-
tive decision-making, or the support
functions for the competitive decision-
making, of a participant to the pro-
ceeding or of any person that would
gain a competitive advantage through
knowledge of the proprietary informa-
tion sought, and

(ii) Have agreed to be bound by the
terms set forth in the application for
protective order of the person who re-
tains or employs him or her;

(4) The Secretaries of the United
States, Canadian and Mexican sections
of the Secretariat and members of
their staffs;

(5) Any officer or employee of the
United States Government who the
United States Trade Representative in-
forms the Commission Secretary needs
access to proprietary information to
make recommendations regarding the
convening of extraordinary challenge
committees; and

(6) Any officer or employee of the
Government of Canada or the Govern-
ment of Mexico who the Canadian Min-
ister of Trade or the Mexican Secretary
of Economia, as the case may be, in-
forms the Commission Secretary needs
access to proprietary information to
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make recommendations regarding the
convening of extraordinary challenge
committees; and

(7) Counsel representing, and other
staff providing support to, the inves-
tigating authority, the Commission.

(c) Procedures for obtaining access to
proprietary information under protective
order—(1) Persons who must file an appli-
cation for release under protective order.
To be permitted access to proprietary
information in the administrative
record of a determination under panel
review, all persons described in para-
graphs (b)(1), (2), (4), (5), (6), or (c)(5)(i)
of this section shall file an application
for a protective order.

(2) Contents of applications for release
under protective order. (i) The Commis-
sion Secretary shall adopt from time to
time forms for submitting requests for
release pursuant to protective order
that incorporate the terms of this rule.
The Commission Secretary shall supply
the United States Secretary with cop-
ies of the forms for persons described in
paragraphs (b) (1), (4), (5) and (6) of this
section. Other applicants may obtain
the forms at the Commission Sec-
retary’s office at 500 E Street SW.,
Washington, DC 20436.

(ii) Such forms shall require the ap-
plicant to submit a personal sworn
statement that, in addition to such
other conditions as the Commission
Secretary may require, the applicant
will:

(A) Not disclose any proprietary in-
formation obtained under protective
order and not otherwise available to
any person other than:

(1) Personnel of the Commission in-
volved in the particular panel review in
which the proprietary information is
part of the administrative record,

(2) The person from whom the infor-
mation was obtained,

(3) A person who is authorized to
have access to the same proprietary in-
formation pursuant to a Commission
protective order, and

(4) A clerical person retained or em-
ployed by and under the direction and
control of a person described in para-
graph (b)(1), (2), (5), or (6) of this sec-
tion who has been issued a protective
order, if such clerical person has signed
and dated an agreement, provided to
the Commission Secretary upon re-
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quest, to be bound by the terms set
forth in the application for a protective
order of the person who retains or em-
ploys him or her (the authorized appli-
cant shall be responsible for retention
and accuracy of such forms and shall
be deemed responsible for such persons’
compliance with the administrative
protective order);

(B) Not use any of the proprietary in-
formation released under protective
order and not otherwise available for
purposes other than the particular pro-
ceedings under Article 1904 of the
Agreement;

(C) Upon completion of panel review,
or at such other date as may be deter-
mined by the Commission Secretary,
return to the Commission, or certify to
the Commission Secretary the destruc-
tion of, all documents released under
the protective order and all other ma-
terial (such as briefs, notes, or charts),
containing the proprietary information
released under the protective order, ex-
cept that those described in paragraph
(b)(1) of this section may return such
documents and other materials to the
United States Secretary. The United
States Secretary may retain a single
file copy of each document for the offi-
cial file.

(D) Update information in the appli-
cation for protective order as required
by the protective order; and

(E) Acknowledge that the person be-
comes subject to the provisions of 19
U.S.C. 1677f(f) and to this subpart, as
well as corresponding provisions of Ca-
nadian and Mexican law on disclosure
undertakings concerning proprietary
information.

(3) Timing of applications. An applica-
tion for any person described in para-
graph (b)(1) or (b)(2) of this section may
be filed after a notice of request for
panel review has been filed with the
Secretariat. A person described in
paragraph (b)(4) of this section shall
file an application immediately upon
assuming official responsibilities in the
United States, Canadian or Mexican
Secretariat. An application for any
person described in paragraph (b)(5) or
(b)(6) of this section may be filed at
any time after the United States Trade
Representative, the Canadian Minister
of Trade, or the Mexican Secretary of
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Economia, as the case may be, has no-
tified the Commission Secretary that
such person requires access.

(4) Filing and service of applications—
(i) Applications of persons described in
paragraph (b)(1) of this section. A person
described in paragraph (b)(1) of this
section shall submit the completed
original of the form to the United
States Secretary, NAFTA Secretariat,
room 2061, U.S. Department of Com-
merce, Pennsylvania Avenue and 14th
Street, NW., Washington, DC 20230. The
United States Secretary, in turn, shall
file the original plus three (3) copies of
the application with the Commission
Secretary.

(i) Applications of persons described in
paragraph (b)(2) of this section—(A) Fil-
ing. A person described in paragraph
(b)(2) of this section, concurrent with
the filing of a complaint or notice of
appearance in the panel review on be-
half of the participant represented by
such person, shall file the completed
original of the form (NAFTA APO
Form C) and three (3) copies with the
Commission Secretary, and four (4)
copies with the United States Sec-
retary.

(B) Service. If an applicant files before
the deadline for filing notices of ap-
pearance for the panel review, the ap-
plicant shall concurrently serve each
person on the service list with a copy
of the application. If the applicant files
after the deadline for filing notices of
appearance for the panel review, the
applicant shall serve each participant
in the panel review in accordance with
the applicable Article 1904 Rules and
ECC Rules. Service on a person may be
effected by delivering a copy to the
person’s service address; by sending a
copy to the person’s service address by
facsimile transmission, expedited cou-
rier service, expedited mail service; or
by personal service.

(iii) Applications of persons described in
paragraph (b)(4) of this section. A person
described in paragraph (b)(4) of this
section shall file the original and three
(3) copies of the protective order appli-
cation with the Commission Secretary.

(iv) Applications of persons described in
paragraph (b)(5) of this section. A person
described in paragraph (b)(5) of this
section shall file the original and three
(3) copies with the Commission Sec-
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retary and four (4) copies with the
United States Secretary.

(v) Applications of persons described in
paragraph (b)(6) of this section. A person
described in paragraph (b)(6) of this
section shall submit the completed
original of the protective order appli-
cation to the relevant FTA Secretary.
The relevant FTA Secretary in turn,
shall file the original and three (3) cop-
ies with the Commission Secretary.

(5) Persons who retain access to propri-
etary information under a protective order
issued during the administrative pro-
ceedings. (i) If counsel or a professional
has been granted access in an adminis-
trative proceeding to proprietary infor-
mation under a protective order that
contains a provision governing contin-
ued access to that information during
panel review, and that counsel or pro-
fessional retains the proprietary infor-
mation more than fifteen (15) days
after a First Request for Panel Review
is filed with the Secretariat, that coun-
sel or professional, and such clerical
persons with access on or after that
date, become immediately subject to
the terms and conditions of NAFTA
APO Form C maintained by the Com-
mission Secretary on that date includ-
ing provisions regarding sanctions for
violations thereof.

(ii) Any person described in para-
graph (c)(5)(i) of this section, concur-
rent with the filing of a complaint or
notice of appearance in the panel re-
view on behalf of the participant rep-
resented by such person, shall:

(A) File the completed original of the
form (NAFTA APO Form C) and three
(3) copies with the Commission Sec-
retary; and

(B) File four (4) copies of the com-
pleted NAFTA APO Form C with the
United States Secretary.

(iii) Any person described in para-
graph (c)(5)(i) of this section must sub-
mit a new application for a protective
order at the commencement of a panel
review.

(d) Issuance of protective orders—(1)
Applicants described in paragraphs (b)
(1), (4), (5) and (6) of this section. Upon
approval of an application of persons
described in paragraphs (b)(1), (4), (5),
or (6) of this section, the Commission
Secretary shall issue a protective order
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permitting release of proprietary infor-
mation. Any member of a binational
panel proceeding initiated under the
United States-Canada Free Trade
Agreement to whom the Commission
Secretary issues a protective order
must countersign it and return one
copy of the countersigned order to the
United States Secretary. Any other ap-
plicant under paragraph (b)(1) of this
section must file a copy of the order
with the United States Secretary.

(2) Applicants described in paragraph
(b)(2) of this section. (i) The Commission
shall not rule on an application filed by
a person described in paragraph (b)(2)
until ten (10) days after the request is
filed unless there is a compelling need
to rule more expeditiously. Any person
may file an objection to the applica-
tion within seven (7) days of the appli-
cation’s filing date, stating the specific
reasons why the Commission should
not grant the application. One (1) copy
of the objection shall be served on the
applicant and on all persons who were
served with the application. Any reply
to an objection will be considered if it
is filed and served before the Commis-
sion Secretary renders a decision. Serv-
ice of objections and replies shall be
made in accordance with paragraph
(c)(4)(ii)(B) of this section.

(ii) Denial of application. The Com-
mission’s Secretary may deny an appli-
cation by serving a letter notifying the
applicant of the decision and the rea-
sons therefor within fourteen (14) days
of the receipt of the application. The
letter shall advise the applicant of the
right to appeal to the Commission. Any
appeal must be made within five (5)
days of the service of the Commission
Secretary’s letter.

(iii) Appeal from denial of an applica-
tion. An appeal from a denial of a re-
quest must be addressed to the Chair-
man, United States International
Trade Commission, 500 E Street, SW.,
Washington, DC 20436. Such appeal
must be served in accordance with
paragraph (c)(4)(ii)(B) of this section.
The Commission shall make a final de-
cision granting or denying the appeal
within thirty (30) days from the day on
which the application was filed with
the Commission Secretary.

(iv) Approval of the application. If the
Commission Secretary does not deny
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an application pursuant to paragraph
(d)(2)(ii) of this section, the Commis-
sion shall, by the fifteenth day fol-
lowing the receipt of the application,
issue a protective order permitting the
release of proprietary information to
the applicant.

(v) Filing of protective orders. If a pro-
tective order is issued to a person de-
scribed in paragraph (b)(2) of this sec-
tion, the person shall immediately file
one (1) copy of the protective order
with the United States Secretary.

(e) Retention of protective orders; serv-
ice list. The Commission Secretary
shall retain, in a public file, copies of
applications granted, including any up-
dates thereto, and protective orders
issued under this section, including
protective orders filed in accordance
with paragraph (b)(6)(ii) of this section.
The Secretary shall establish a list of
persons authorized to receive propri-
etary information in a review, includ-
ing parties whose applications have
been granted.

(f) Filing of amendments to granted ap-
plications. Any person who has been
issued a protective order under this
section shall:

(1) If a person described in paragraph
(b)(1) of this section, submit any
amendments to the application for a
protective order to the United States
Secretary, who shall file the original
and three (3) copies with the Commis-
sion Secretary;

(2) If a person described in paragraph
(b)(2) of this section, file the original
and three (3) copies of any amendments
to the application with the Commis-
sion Secretary and four (4) copies with
the United States Secretary; or

(3) If any other person, file the origi-
nal and three (3) copies of any amend-
ments to the application with the Com-
mission Secretary.

(g9) Modification or revocation of protec-
tive orders. (1) Any person may file with
the Commission Secretary a request
that a protective order issued under
this section be modified or revoked be-
cause of changed conditions of fact or
law, or on grounds of the public inter-
est. The request shall state the changes
desired and include any supporting ma-
terials and arguments. The person fil-
ing the request shall serve a copy of
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the request upon the person to whom
the protective order was issued.

(2) Any person may file a response to
the request within twenty (20) days
after it is filed, unless the Commission
issues a notice indicating otherwise.
After consideration of the request and
any responses thereto, the Commission
shall take such action as it deems ap-
propriate.

(3) If a request filed under this para-
graph alleges that a person is violating
the terms of a protective order, the
Commission may treat the request as a
report of violation under §207.101 of
this subpart.

(4) The Commission may also modify
or revoke a protective order on its own
initiative.

(5) If the Commission revokes,
amends or modifies a person’s protec-
tive order, it shall provide to the per-
son, the United States Secretary and
all participants a copy of the Notice of
Revocation, amendment or modifica-
tion.

[59 FR 5097, Feb. 3, 1994, as amended at 70 FR
8512, Feb. 22, 2005]

§207.94 Protection of privileged infor-
mation during panel and committee
proceedings.

When and if a panel or extraordinary
challenge committee decides that the
Commission is required, pursuant to
the United States law, to grant access
pursuant to protective order to infor-
mation for which the Commission has
claimed a privilege, any individual to
whom a panel or extraordinary chal-
lenge committee has directed the Com-
mission release information and who is
otherwise within the category of indi-
viduals eligible to receive proprietary
information pursuant to 19 CFR
207.93(b), may file an application for a
protective order with the Commission.
Upon receipt of such application, the
Commission Secretary shall certify to
the Commission that a panel or ex-
traordinary challenge committee has
required the Commission to release
such information to specified persons,
pursuant to 19 U.S.C. 1677f(f)(1). Twen-
ty-four hours following such certifi-
cation, the Commission Secretary shall
issue a protective order releasing such
information to any authorized appli-
cant subject to terms and conditions
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equivalent to those described in 19 CFR
207.93(c)(2).

PROCEDURES FOR IMPOSING SANCTIONS
FOR VIOLATION OF THE PROVISIONS OF
A PROTECTIVE ORDER ISSUED DURING
PANEL AND COMMITTEE PROCEEDINGS

§207.100 Sanctions.

(a) A person, other than a person ex-
empted from this regulation by the
provisions of 19 U.S.C. 1677f(f)(4), who is
determined under this subpart to have
committed a prohibited act, may be
subject to one or more of the following
sanctions:

(1) A civil penalty not to exceed
$100,000 for each violation, each day of
a continuing violation constituting a
separate violation;

(2) Debarment from practice in any
capacity before the Commission, which
disbarment may, in appropriate cir-
cumstances, include such person’s part-
ners, associates, employers and em-
ployees, for a designated time period
following publication of a determina-
tion that the protective order has been
breached;

(3) Denial of further access to propri-
etary or privileged information covered
by the breached protective order or to
proprietary information in future Com-
mission proceedings;

(4) An official reprimand by the Com-
mission,;

(5) In the case of an attorney, ac-
countant, or other professional, refer-
ral of the facts underlying the prohib-
ited act to the ethics panel or other
disciplinary body of the appropriate
professional association or licensing
authority;

(6) When appropriate, referral of the
facts underlying the violation to the
United States Trade Representative or
his or her designees, or to another gov-
ernment agency; and

(7) Any other administrative sanc-
tions as the Commission determines to
be appropriate.

(b) Each partner, associate, em-
ployer, and employee described in para-
graph (a)(2) of this section is entitled
to all the administrative rights set
forth in this subpart.

(c) For the purposes of this subpart,
the knowing receipt of information the
receipt of which constitutes a violation
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of a protective order includes, but is
not limited to, the reading or unau-
thorized dissemination of the informa-
tion covered by a protective order by a
person who knows or should reasonably
believe that he or she is not authorized
to read or disseminate such informa-
tion.

§207.101 Reporting of prohibited act
and commencement of investiga-
tion.

(a) Any person who has information
indicating that a prohibited act has
been committed shall immediately re-
port all pertinent facts relating thereto
to the Commission Secretary.

(b) Upon receipt, the Commission
Secretary shall record the information,
assign an investigation number, and
forward all information he or she re-
ceived to the Office of Unfair Import
Investigations.

(c) As expeditiously as possible, the
Office of Unfair Import Investigations
shall conduct an inquiry to determine
whether there is reasonable cause to
believe that a person or persons have
committed a prohibited act. At any
time, the Office of Unfair Import Inves-
tigations may request that the Com-
mission assign an administrative law
judge to oversee the inquiry.

(d) At the conclusion of the inquiry,
the Office of Unfair Import Investiga-
tions shall assess whether the available
information is sufficient to provide
reasonable cause to believe that a per-
son or persons have committed a pro-
hibited act.

§207.102 Initiation of proceedings.

(a) Upon completion of the inquiry,

(1) If the Office of Unfair Import In-
vestigations concludes that there is
not reasonable cause to believe that a
person or persons have committed a
prohibited act, the Office of Unfair Im-
port Investigations shall:

(i) Submit a report to the Commis-
sion; and

(ii) Unless the Commission directs
otherwise, the file shall be closed and
returned to the Commission Secretary.

(2) If the Office of Unfair Import In-
vestigations concludes that there is
reasonable cause to believe that a per-
son or persons have committed a pro-
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hibited act, the Office of Unfair Import
Investigations shall:

(i) Make a recommendation to the
Commission regarding whether and to
what extent it is appropriate to notify
the person whose proprietary informa-
tion may have been compromised; and

(if) Submit a report and rec-
ommendation to the Commission re-
garding whether to initiate sanctions
proceedings or to take other appro-
priate action.

(b) The Commission may make any
appropriate determination regarding
the initiation of sanctions proceedings,
including rejecting, approving, or ap-
proving and amending any rec-
ommendation made by the Office of
Unfair Import Investigations.

(c) If the Commission determines
that it is appropriate to issue a charg-
ing letter, the Commission shall ap-
point an administrative law judge to
oversee the proceeding and the Com-
mission Secretary shall initiate a pro-
ceeding under this subpart by issuing a
charging letter as set forth in 19 CFR
207.103.

(d) If the Commission determines
that it is appropriate to initiate pro-
ceedings, but that the party to be
charged is beyond the jurisdiction of
the Commission and within the juris-
diction of another Free Trade Area
country, or that for other reasons an
authorized agency of another Free
Trade Area country would be the more
appropriate forum for initiation of a
proceeding, the Commission shall take
the necessary steps for issuance of a
letter requesting the authorized agency
of another Free Trade Area country to
initiate proceedings under applicable
law on the basis of an alleged prohib-
ited act.

(e) The Commission may make any
determination regarding notification
about the alleged prohibited act and
the relevant underlying facts to the
persons who submitted the proprietary
information that allegedly has been
disclosed. A determination by the Com-
mission on this subject does not fore-
close the administrative law judge
from redetermining at any time during
the hearing whether notification to the
compromised party is appropriate.

() If the Commission determines
that it is not appropriate to issue a
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charging letter or to refer the facts to
the authorized agency of another Free
Trade Area country, the file shall be
closed and returned to the Commission
Secretary, unless the Commission di-
rects otherwise.

(g) All aspects of the inquiry shall re-
main confidential, except as deemed
reasonably necessary to the Office of
Unfair Import Investigations to gather
relevant information and to protect
the interests of the person who sub-
mitted the proprietary information, or
except as otherwise ordered by the
Commission. Except as the Commis-
sion may otherwise order, the Commis-
sion Secretary shall maintain all
closed investigatory files in confidence
to the extent permitted by law, and
shall destroy any documentary evi-
dence containing allegations of a pro-
hibited act for which no proceeding is
initiated one year after the file is
closed.

§207.103 Charging letter.

(a) Contents of charging letter. Each
charged party shall be served by the
Commission with a copy of a charging
letter and any accompanying motion
for interim measures, as provided for in
19 CFR 207.106. The charging letter
shall include:

(1) Allegations concerning a prohib-
ited act;

(2) A citation to §207.100 of this sub-
part, for a listing of sanctions that
may be imposed for a prohibited act;

(3) A statement that a proceeding has
been initiated and that an APA hearing
will be held before an administrative
law judge;

(4) A statement that the charged
party or his or her attorney may re-
quest the issuance of an appropriate
administrative protective order to ob-
tain access to the information upon
which the charge is based;

(5) A statement that the charged
party has a right to retain an attorney
at the charged party’s own expense for
purposes of representation; and

(6) A statement that the charged
party has the right to request in the re-
sponse described in §207.104 of this sub-
part that the proceedings remain con-
fidential to the extent practicable.

(b) Service of charging letter. (1) The
charging letter shall be served in a
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double envelope. The inner envelope
shall indicate that it is to be opened
only by the addressee. Service of a
charging letter shall be made by one of
the following methods:

(i) Mailing a copy by registered or
certified mail addressed to the charged
party at the party’s last known perma-
nent address; or

(i) Personal service; or

(iii) Any other method acceptable
under Rule 4 of the Federal Rules of
Civil Procedure.

(2) Service shall be evidenced by a
certificate of service signed by the per-
son making such service.

(c) Confidentiality of charging letter.
Prior to entry of an order by the ad-
ministrative law judge under §207.105 of
this subpart, the charging letter will be
confidential and disclosed only to nec-
essary Commission staff and the
charged parties.

(d) Amendment of charging letter. (1)
At any time after proceedings have
been initiated, the investigative attor-
ney may move for leave to amend or
withdraw the charging letter.

(2) If the administrative law judge de-
termines that the charging letter
should be amended to include addi-
tional parties, the judge shall issue a
recommended determination to that ef-
fect. The Commission shall review the
recommended determination, and issue
a determination granting or denying
the motion to amend the charging let-
ter to include additional parties.

(3) Upon motion, the administrative
law judge may grant leave to amend
the charging letter for good cause
shown upon such conditions as are nec-
essary to avoid prejudicing the public
interest and the rights of the parties
already charged.

(4) Any amended charging letter shall
be served upon all charged parties in
the form and manner set forth in para-
graphs (a) and (b) of this section.

§207.104 Response to charging letter.

(@) Time for filing. A charged party
shall have twenty (20) days from the
date of service of the charging letter
within which to file a written response
to the allegations made in the charging
letter unless otherwise ordered by the
administrative law judge.
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(b) Form and content. Each response
shall be under oath and signed by the
charged party or its duly authorized of-
ficer, attorney, or agent, with the
name, address, and telephone number
of the same. Each charged party shall
respond to each allegation in the
charging letter, and may set forth a
concise statement of the facts consti-
tuting each ground of defense. There
shall be a specific admission or denial
of each fact alleged in the charging let-
ter, or if the charged party is without
knowledge of any such fact, a state-
ment to that effect.

(c¢) Request for confidentiality. The re-
sponse shall contain a statement as to
whether the charged party seeks an
order to maintain the confidentiality
of all or part of the proceedings to the
extent practicable, pursuant to §207.105
of this subpart.

§207.105 Confidentiality.

(a) Protection of proprietary and privi-
leged information. As the administrative
law judge deems reasonably necessary
for the preparation of the defense of a
charged party, the attorney for the
charged party may be granted access in
these proceedings to proprietary infor-
mation or to the privileged informa-
tion, the disclosure of which is the sub-
ject of the proceedings. Any such ac-
cess shall be under protective order
consistent with the provisions of this
subpart.

(b) Confidentiality of proceedings. Upon
the request of any charged party pursu-
ant to §207.106 of this subpart, the ad-
ministrative law judge will issue an ap-
propriate confidentiality order. This
order will provide for the confiden-
tiality, to the extent practicable and
permitted by law, of information relat-
ing to allegations concerning the com-
mitment of a prohibited act, consistent
with public policy considerations and
the needs of the parties in conducting
the sanctions proceedings. The order
will provide that all proceedings under
this provision shall be kept confiden-
tial within the terms of the order, ex-
cept to the extent that a discussion of
such proceedings is incorporated into a
published final decision of the Commis-
sion. Any confidential information not
disclosed in such decision will remain
protected.
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§207.106 Interim measures.

(a) At any time after proceedings are
initiated, the administrative law judge,
upon motion, or on his or her own ini-
tiative, may issue a recommended de-
termination to revoke the allegedly-
violated protective order, to disclose
information about the proceedings that
would otherwise be kept confidential,
or to take other appropriate interim
measures.

(b) Before issuing a determination
recommending interim sanctions, the
administrative law judge shall afford a
party against whom such measures are
proposed the opportunity to oppose
them. The administrative law judge
shall ordinarily decide any motion
under this section no more than twenty
(20) days after it is filed.

(c) The Commission shall review any
recommended determination regarding
the imposition of interim measures
within twenty (20) days from its
issuance or such other time as it may
order. The Commission may impose
any appropriate interim sanctions.

(d) The administrative law judge may
recommend to the Commission that in-
terim measures be modified or revoked.
The Commission shall rule on such rec-
ommendation within ten (10) days after
its issuance or such other time as it
may order.

(e) The Commission Secretary shall
immediately notify the Secretariat of
any interim measures that revoke or
modify an outstanding protective order
in an ongoing panel review. The Com-
mission Secretary shall also imme-
diately notify the Secretariat of any
revocation or modification of an in-
terim measure.

§207.107 Motions.

(a) Presentation and disposition. (1)
After issuance of the charging letter
and while part of the proceeding is
pending before the administrative law
judge, all motions relating to that part
of the proceeding shall be addressed to
the administrative law judge.

(2) While part of a proceeding is pend-
ing before the Commission, all motions
relating to that part of the proceeding
shall be addressed to the Chairman of
the Commission. All written motions
shall be filed with the Commission Sec-
retary and served upon all parties.
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(b) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds there-
for.

(c) Responses. Any response to a mo-
tion shall be filed within ten (10) days
after service of the motions, or within
such longer or shorter time as may be
designated by the administrative law
judge or the Commission. The moving
party shall have no right to reply, ex-
cept as permitted by the administra-
tive law judge or the Commission.

(d) Service. All motions, responses, re-
plies, briefs, petitions, and other docu-
ments filed in sanctions proceedings
under this subpart shall be served by
the party filing the document upon
each other party. Service shall be made
upon the attorney for the party unless
the administrative law judge or the
Commission orders otherwise.

§207.108 Preliminary conference.

As soon as practicable after the re-
sponse to the charging letter is filed,
the administrative law judge shall di-
rect counsel or other representatives
for the parties to meet with him or her
at a preliminary conference, unless the
administrative law judge determines
that such a conference is not nec-
essary. At the conference, the adminis-
trative law judge shall consider the
issuance of such orders as the adminis-
trative law judge deems necessary for
the conduct of the proceedings. Such
orders may include, as appropriate
under these regulations, the establish-
ment of a discovery schedule or the
issuance of an order, if requested, to
provide for maintaining the confiden-
tiality of the proceedings pursuant to
§207.105(b) of this subpart.

§207.109 Discovery.

(a) Discovery methods. All parties may
obtain discovery under such terms and
limitations as the administrative law
judge may order. Discovery may be by
one or more of the following methods:

(1) Depositions upon oral examina-
tion or written questions;

(2) Written interrogatories;

(3) Production of documents or
things for inspection and other pur-
poses; and

(4) Requests for admissions.
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(b) Sanctions. If a party or an officer
or agent of a party fails to comply with
a discovery order, the administrative
law judge may take such action as he
deems reasonable and appropriate, in-
cluding the issuance of evidentiary
sanctions or deeming the respondent to
be in default.

(c) Depositions of nonparty officers or
employees of the United States or another
Free Trade Area country government—(1)
Depositions of Commission officers or em-
ployees. A party desiring to take the
deposition of an officer or employee of
the Commission (other than a member
of the Office of Unfair Import Inves-
tigations or of the Office of the Admin-
istrative Law Judges), or to obtain
nonprivileged documents or other
physical exhibits in the custody, con-
trol, and possession of such officer or
employee, shall file a written motion
requesting the administrative law
judge to recommend that the Commis-
sion direct that officer or employee to
testify or produce the requested mate-
rials.

(2) Depositions of officers or employees
of other United States agencies, or of the
government of another Free Trade Area
country. A party desiring to take the
deposition of an officer or employee of
another agency, or of the government
of another Free Trade Area country, or
to obtain nonprivileged documents or
other physical exhibits in the custody,
control, and possession of such officer
or employee, shall file a written mo-
tion requesting the administrative law
judge to recommend that the Commis-
sion seek the testimony or production
of requested material from the officer
or employee.

§207.110 Subpoenas.

(a) Application for issuance of a sub-
poena. Except as provided in §207.109(c)
of this subpart, an application for
issuance of a subpoena requiring a per-
son to appear and depose or testify at
the taking of a deposition or at a hear-
ing shall be made to the administrative
law judge. The application shall be
made in writing, and shall specify the
material to be produced as precisely as
possible, showing the relevancy of the
material and the reasonableness of the
scope of the subpoena. The application
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shall be ruled upon by the administra-
tive law judge.

(b) Enforcement of a subpoena. A mo-
tion for enforcement of a subpoena
shall be made to the administrative
law judge. Upon consideration of the
motion and any response thereto, the
administrative law judge shall rec-
ommend to the Commission in favor of
or against enforcement. The adminis-
trative law judge’s recommendation
shall provide the basis therefor, and
shall address each of the criteria nec-
essary for enforcement of an adminis-
trative subpoena. After consideration
of the administrative law judge’s rec-
ommendation, the Commission shall
determine whether initiation of en-
forcement proceedings is appropriate.

(c) Application for subpoena grounded
upon the Freedom of Information Act. No
application for a subpoena for produc-
tion of documents grounded upon the
Freedom of Information Act (6 U.S.C.
552) shall be entertained by the admin-
istrative law judge or the Commission.

§207.111 Prehearing conference.

The administrative law judge may di-
rect the attorney or other representa-
tives for the parties to meet with him
or her to consider any or all of the fol-
lowing:

(a) Simplification and clarification of
the issues;

(b) Scope of the hearing;

(c) Stipulations and admissions of ei-
ther fact or the content and authen-
ticity of documents;

(d) Disclosure of the names of wit-
nesses and the exchange of documents
or other physical evidence that will be
introduced in the course of the hearing;
and

(e) Such other matters as may aid in
the orderly and expeditious disposition
of the proceedings.

§207.112 Hearings.

(a) Purpose of and scheduling of hear-
ings. An opportunity for a hearing be-
fore an administrative law judge shall
be provided for each action initiated
under §207.102 of this subpart. The pur-
pose of such hearing shall be to receive
evidence and hear argument in order to
determine whether a charged party has
committed a prohibited act and if so,
what sanctions are appropriate. Hear-

§207.114

ings shall proceed with all reasonable
expedition, and, insofar as practicable,
shall be held at one place, continuing
until completed, unless otherwise or-
dered by the administrative law judge.

(b) Joinder or consolidation. The ad-
ministrative law judge may order such
joinder or consolidation of proceedings
initiated under §207.102 of this subpart
at the administrative law judge’s dis-
cretion.

(c) Compliance with Administrative Pro-
cedure Act. The administrative law
judge shall conduct a hearing that
complies with the requirements of sec-
tion 554 of title 5 of the United States
Code.

§207.113 The record.

(a) Definition of the record. The record
shall consist of—

(1) The charging letter and response,
motions and responses, and other docu-
ments and exhibits properly filed with
the Commission Secretary;

(2) All orders, notices, and the rec-
ommended or initial determinations of
the administrative law judge;

(3) Orders, notices, and any final de-
termination of the Commission;

(4) Hearing transcripts, and evidence
admitted at the hearing; and

(5) Any other items certified into the
record by the administrative law judge.

(b) Certification of the record. The
record shall be certified to the Com-
mission by the administrative law
judge upon his or her filing of the ini-
tial determination.

§207.114 Initial determination.

(a) Time for filing of initial determina-
tion. (1) Except as may otherwise be or-
dered by the Commission, within nine-
ty (90) days of the date of issuance of
the charging letter, the administrative
law judge shall certify the record to
the Commission and shall file with the
Commission an initial determination
as to whether each charged party has
committed a prohibited act, and as to
appropriate sanctions.

(2) The administrative law judge may
request the Commission to extend the
time period for issuance of the initial
determination for good cause shown.

(b) Contents of the initial determina-
tion. The initial determination shall in-
clude the following:
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(1) An opinion making all necessary
findings of fact and conclusions of law
and the reasons therefor, and

(2) A statement that the initial de-
termination shall become the deter-
mination of the Commission unless a
party files a petition for review of the
determination pursuant to §207.115 or
the Commission pursuant to §207.116 of
this subpart, orders on its own motion
a review of the initial determination or
certain issues therein.

(c) Burden of proof. A finding that a
charged party committed a prohibited
act shall be supported by clear and con-
vincing evidence.

(d) Effect of initial determination. The
initial determination shall become the
determination of the Commission
forty-five (45) days after the date of
service of the initial determination,
unless the Commission within such
time orders review of the initial deter-
mination or certain issues therein pur-
suant to §207.115 or 207.116 of this sub-
part or by order shall have changed the
effective date of the initial determina-
tion. In the event an initial determina-
tion becomes the determination of the
Commission, the parties shall be noti-
fied thereof by the Commission Sec-
retary.

§207.115

(a) The petition and responses. (1) Any
party may request a review by the
Commission of the initial determina-
tion by filing with the Commission
Secretary a petition for review, except
that a party who has defaulted may not
petition for review of any issue regard-
ing which the party is in default.

(2) Any person who wishes to obtain
judicial review pursuant to 19 U.S.C.
1677f(f)(5) must first seek review by the
Commission in accordance with the
procedures set forth in this regulation
governing petitions for review.

(3) Any petition for review must be
filed within fourteen (14) days after
service of the initial determination on
the charged party. The petition shall:

(i) ldentify the party seeking review;

(ii) Specify the issues upon which re-
view is sought, including a statement
as to whether review is sought of the
initial determination regarding the
commitment of a prohibited act, or of

Petition for review.
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the initial determination
sanctions;

(iii) Set forth a concise statement of
the relevant law or material facts nec-
essary for consideration of the stated
issues; and

(iv) Present a concise argument set-
ting forth the reasons why review is
necessary or appropriate.

(4) Any issue not raised in the peti-
tion for review filed under this section
will be deemed to have been abandoned
and may be disregarded by the Com-
mission.

(5) Any party may file a response to
the petition within seven (7) days after
service of the petition, except that a
party who has defaulted may not file a
response to any issue regarding which
the party is in default.

(b) Grant or denial of review. (1) The
Commission shall decide whether to
grant a petition for review, in whole or
in part, within forty-five (45) days of
the service of the initial determination
on the parties, or by such other time as
the Commission may order.

(2) The Commission shall base its de-
cision whether to grant a petition for
review upon the petition and response
thereto, without oral argument or fur-
ther written submissions, unless the
Commission shall order otherwise.

(3) The Commission shall grant a pe-
tition for review of an initial deter-
mination or certain issues therein
when at least one of the participating
Commissioners votes for ordering re-
view. In its notice, the Commission
shall establish the scope of the review
and the issues that will be considered
and make provisions for the filing of
briefs and oral argument if deemed ap-
propriate by the Commission. The no-
tice that the Commission has granted
the petition shall be served by the
Commission Secretary on all parties.

regarding

§207.116 Commission review on its
own motion.

Within forty-five (45) days of the date
of service of the initial determination,
the Commission on its own initiative
shall order review of an initial deter-
mination or certain issues therein upon
request of any Commissioner.
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§207.117 Review by Commission.

On review, the parties may not
present argument on any issue that is
not set forth in the notice of review;
and the Commission may affirm, re-
verse, modify, set aside or remand for
further proceedings, in whole or in
part, the initial determination of the
administrative law judge. The Commis-
sion may make any findings or conclu-
sions that in its judgment are proper
based on the record in the proceeding.

§207.118 Role of the General Counsel
in advising the Commission.

The Assistant General Counsel for
Section 337 Investigations shall serve
as Acting General Counsel for the pur-
pose of advising the Commission on
proceedings brought under this subpart
if the prohibited act described in the
charging letter involves a protective
order issued in connection with a panel
review that was pending when the let-
ter was issued, and the General Counsel
participated in the panel review. No
other Commission attorney shall ad-
vise the Commission on proceedings
under this subpart concerning a protec-
tive order issued during a panel review
in which the attorney participated.

§207.119 Reconsideration.

(a) Motion for reconsideration. Within
fourteen (14) days after service of a
Commission determination, any party
may file with the Commission a motion
for reconsideration, setting forth the
relief desired and the grounds in sup-
port thereof. Any motion filed under
this section must be confined to new
questions raised by the determination
or action ordered to be taken there-
under and upon which the moving
party had no opportunity to submit ar-
guments.

(b) Disposition of motion for reconsider-
ation. The Commission shall grant or
deny the motion for reconsideration.
No response to a motion for reconsider-
ation will be received unless requested
by the Commission, but a motion for
reconsideration will not be granted in
the absence of such a request. If the
motion to reconsider is granted, the
Commission may affirm, set aside, or
modify its determination, including
any action ordered by it to be taken
thereunder. When appropriate, the

§208.2

Commission may order the administra-
tive law judge to take additional evi-
dence.

§207.120 Public notice of sanctions.

If the final Commission decision is
that there has been a prohibited act,
and that public sanctions are to be im-
posed, notice of the decision will be
published in the FEDERAL REGISTER
and forwarded to the Secretariat. Such
publication will occur no sooner than
fourteen (14) days after issuance of a
final decision or after any motion for
reconsideration has been denied. The
Commission Secretary shall also serve
notice of the Commission decision
upon such departments and agencies of
the United States, Canadian and Mexi-
can governments as the Commission
deems appropriate.

PART 208—INVESTIGATIONS WITH
RESPECT TO  COMMERCIAL
AVAILABILITY OF TEXTILE FABRIC
AND YARN IN SUB-SAHARAN AF-
RICAN COUNTRIES

Sec.
208.1
208.2

Applicability of part.

Definitions applicable to this part.

208.3 Petitions.

208.4 Institution of investigations; publica-
tion of notice; and availability of peti-
tion for public inspection.

208.5 Public hearing.

208.6 Service, filing,
documents.

208.7 Determinations and reports.

208.8 Confidential business information; fur-
nishing of nonconfidential summaries
thereof.

AUTHORITY: 19 U.S.C. 1335; 19 U.S.C. 3721(c).

SOURCE: 72 FR 8626, Feb. 27, 2007, unless
otherwise noted.

and certification of

§208.1 Applicability of part.

This part 208 applies to proceedings
of the Commission under section 112(c)
of the African Growth and Opportunity
Act, as amended (19 U.S.C. 3721(c)).

§208.2 Definitions applicable to this
part.

(a) Beneficiary sub-Saharan African
country. The term “beneficiary sub-Sa-
haran African country” means those
countries so designated by the Presi-
dent under 19 U.S.C. 2466a.
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